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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number, Prior 
to 1942 the Secretary’s decisions were identified by docket and deci- 
sion numbers, for example, D-578; S, 1150. Such citation of a case 
in these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 











CONTENTS 


OCTOBER 1977 


AGRICULTURE DECISIONS 


Page 
Agricultural Marketing Agreement Act, 1987 -.......................... 1625 
Animal Welfare Act —............. see ieee eet mae caees Deeeeke ahs aeneeee ees 1650 
Packers and Stockgarde Bet: 3080) 365.2 on asc ce 1666 
Perishable Agricultural Commodities Act, 1930 . Sys pee Skeet 1748 
COURT DECISION 
Agricultural Marketing Agreement Act, 1937 
LAMERS Datry, INC. and JEROME FISCHER d/b/a 
UtscHic DAIRY v. BOB BERGLAND, Secretary of 
Agriculture, D.C.E.D. Wisconsin. No. 77-C- 
173, Summary judgment granted defendant a 
SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
PRN Naoki acca ly ecm p ceca are eam ea ey arta 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of Agriculture Decisions. 


IV 





LIST OF DECISIONS REPORTED 
OCTOBER 1977 


AGRICULTURE DECISIONS 
Page 


Agricultural Marketing Agreement Act, 1937 


REPPUN, CHARLES, and PAUL REPPUN. AMA 
Docket No. F&V 928-1. Papayas grown in 
Hawaii — regulatory provisions of Order 
# 928 with respect to handlers of small quan- 
tities —- Discretionary authority of the Sec- 
retary to exempt from inspection and certifi- 
cation requirements — petitioners’ contentions 
that the Secretary failed to exercise this au- 
thority is found to be without merit — 
UNNI oo setae talinescans es ee eaten arn ee 


COURT DECISION 


LAMERS DaAIrRy, INQ. and JEROME FISCHER d/b/a 
UtscHIG DAIRY v. BoB BERGLAND, Secretary of 
Agriculture. D.C.E.D Wisc. nen judgment 
granted defendant -............... 





(No. 18,102) 
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Order provisions are not in accordance with law, petitioners’ request for 
relief is denied, and the petition is dismissed. 
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Wesley K. C. Lau, Kaneshe, HI, for petitioners. 
Morris Selinger, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under section 8c(15) (a) of the 
Agricultural Marketing Agreement Act of 1937 (7 USC 601 e¢ seq, 
“the Act’). Petitioners challenge the constitutionality of certain 
provisions of Marketing Order +928, Papayas Grown in Hawaii 
(7 CFR 928, “the Order”). This marketing order regulates the 
handling of Papayas grown in Hawaii. Petitioners initial chal- 
lenge to the constitutionality of several provisions of the Order 
was narrowed on Reply Brief to the single point that the Secre- 
tary’s failure to relieve handlers of small quantities of Papayas 
from regulatory provisions was arbitrary, making the regulation 
overly broad, tainting the entire marketing order. 


An oral hearing was scheduled, but cancelled when the parties 
filed a Stipulation of Facts. Briefs were thereafter filed. 


Petitioners are represented by Wesley K. C. Lau, Esq. of Kane- 
ohe, Hawaii, and Respondent is represented by Morris L. Selinger 
and Edward M. Silverstein, Attorneys, Office of the General 
Counsel, U.S. Department of Agricuture, Washington, D. C. 


I 


The Petitioners, Charles Reppun and Paul Reppun are partners 
with their principal place of business at 47-410 Lulani Street, 
Kaneohe, Honolulu, Hawaii. Petitioners are “handlers” of papayas 
as that term is defined in Section 928.9 of the Order. 


Pursuant to a Notice of Hearing published in the Federal Reg- 
ister (35 FR 13653), a public hearing was held in Hilo, Hawaii, on 
September 21 and 24, 1970, at which evidence was taken to deter- 
mine whether a marketing agreement and order for regulating the 
handling of papayas in Hawaii should be issued. On the basis of 
the evidence adduced at the hearing, and the record thereof, the 
Secretary of Agriculture determined that an Order should be pro- 
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mulgated to regulate the handling of papayas grown in Hawaii 
‘(7 CFR 928; 36 FR 5995, 4/1/71). 


On the basis of the evdience introduced at those hearings, the 
Secretary of Agriculture found that all handling of papayas grown 
in Hawaii is either in the current of interstate or foreign com- 
merce or directly burdens, obstructs, or affects such commerce (36 
FR 5995-6, 6005, 4/1/71). 


The determination by the Secretary that the handling of pa- 
payas grown in Hawaii which move solely in intrastate commerce 
“directly burdens, obstructs, or affects” interstate commerce in 
papayas grown in Hawaii is in accordance with law (7 CFR 928.5, 

928.10, 928.51, 928.52; 36 FR 5995, 5996, 5997, 6001, 6002, 6005, 


| 6008). 


The provision of the Order which authorizes grading regula- 
tions is in accordance with law and is constitutional (7 CFR 
928.51, 52; 36 FR 6001, 6002, 6008). The provision of the Order 
which requires handlers to pay assessments is in accordance with 
law and is constitutional (7 USC 608b(2) (ii); 7 CFR 928.40, 
928.41; 36 FR 6000, 6007). The privision of the Order which 
makes it discretionary for the Secretary of Agriculture to provide 
for the relief from regulation of the handling of certain papayas 


‘is in accordance with law and is constitutional (7 CFR 928.54 (b) ; 


36 FR 6002, 6003, 6008) 


-. The marketing Order (7 CFR 928) provides that: 


§ 928.54 Issuance of regulations. 


(a) The Secretary shall regulate, in the manner specified in 
this section, the handling of papayas whenever he finds, from the 
recommendations and information submitted by the committee, or 
from other available information, that such regulation will tend 
to effectuate the declared policy of the act. Such regulation may: 


(1) Limit, during any period or periods, the shipment of any 
particular grade, size, quality, maturity, or pack, or any combina- 
tion thereof, of any variety or varieties of papayas grown in the 
production area; 


(4) Prescribe requirements, as provided in this paragraph, ap- 
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plicable to exports of any variety of papayas which are different 
from those applicable to the handling of the same variety to other 
destinations. 


§ 928.54 Special purpose and minimum quantity shipments. 


* * * 


(b) Upon the basis of recommendations and information sub- 
mitted by the committee, or from other available information, the 
Secretary may relieve from any or all requirements under or es- 
tablished pursuant to §§ 928.41, 928.52, 928.53, and 928.55, the 
handling of papayas in such minimum quantities, in such types 
of shipments, or for such specified purposes (including shipments 
to facilitate the conduct of marketing research and development 
projects established pursuant to § 928.45) as the committee, with 
the approval of the Secretary, may prescribe. 


... 2p 2 


The parties have agreed that no exemptions for minimal quan- 
tity shipments have been made pursuant to discretionary author- 
ity provided for in § 928.54(b). Further, this record fails to es- 
tablish that anyone at any time has ever requested the Secretary, 
or the Papaya Administrative Committee (7 CFR 928.20; 36 FR 
5998-6001, 4/1/71) to consider or make an exemption under 
§ 928.54(b) for handlers of minimal quantities of papaya. 


The exercise of such discretionary authority would involve con- 
sideration and evaluation of many factors and aspects of the mar- 
keting process. Extracts from the rule-making decision (36 FR 
5995, 4/1/71) may be illustrative, with emphasis added. 


At the present time most of the papayas that are sold in export, 
as that term is defined in the order, are produced on the island of 
Hawaii. Most of the papayas produced on the other islands within 
the State are sold in Honolulu. However, papayas from any part 
of State may be sold within the State or for export disposition 
depending upon marketing conditions at the time of harvest. 


All handling of papayas, grown in the production area, in fresh 
fruit channels exert an influence on all other handling of such 
papayas in fresh form. Sellers of papayas, as of other commodi- 
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ties, endeavor to transact their business so as to secure maximum 
returns for the papayas they have for sale. The sellers of papayas 
continually survey all accessible markets so as to take advantage 
of the best possible opportunity to market the fruit. Markets with- 
in Hawaii provide opportunities to dispose of papayas the same as 
export markets. The sale of a quantity of papayas within Hawaii 
exerts an influence on all other sales of papayas. Buyers generally 
have ready access to market information; and knowledege of lower 
prices in one market is used when bargaining for papayas in an- 
other market. Hence, it is concluded that any movement and sale 
of papayas, grown in the production area, whether to a market 
within the State of Hawaii or outside thereof, affect prices for all 
papayas grown in the production area. 


Therefore, it is found that all handling of papayas, grown in the 
production area, is either in the current of interstate or foreign 
commerce or directly burdens, obstructs, or affects such com- 
merce; and except as hereinafter otherwise provided, all handling 
of papayas grown in the production area should be subject to the 
act and the order. (p5995-6). 


Prices for papayas sold by some handlers have ranged, during a 
recent season, from a high of 16 cents per pound to a low of 5 
cents per pound. Fresh sales offer the greatest marketing oppor- 
tunity for papaya growers. Sales to the fresh market averaged 14 
cents per pound during the 1969 season and accounted for about 
85 percent of the total production. Processed sales averaged 3.6 
cents per pound, and accounted for approximately 15 percent of 
the total production. It was testified that production costs on the 
average, are about 7 cents per pound. 


Record evidence shows that there are periods during each mar- 
keting season when sales of papayas do not return cost of pro- 
duction to the producers. Prices for papayas are usually high at 
the beginning and ending of each calendar year. Handlers tend to 
ship heavily to the market when prices are at a high level. This 
often results in a glut due to the shipment of low quality fruit or 
fruit of undersirable sizes. It is particularly important in view of 
the prospective increase in production, that the papayas consum- 
ers receive are of desirable grade, quality, size and maturity. Pa- 
payas of undersirable size, lower grades, and poor quality do not 
receive consumers acceptance. Shipments of such papayas depress 
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the price for all papayas and contribute to disorderly marketing 
conditions for the desired sizes and qualities of such fruit. The 
establishment of regulations with respect to grade, size. quality, 
and maturity, such as are contemplated under the order, would 
provide a method whereby orderly marketing could be promoted. 
This would tend to effectuate the declared policy of the act. 
(p5996). 


It would not be in the public interest to cease all regulations 
should grower prices exceed the parity level. To cease all regula- 
tions may result in the dissipation of all the benefits derived from 
the program and result in disorderly marketing. Therefore, the 
order should provide that the Secretary be authorized, during 
periods when producer prices exceed the parity level, to limit ship- 
ments of papayas by establishing in terms of grades, sizes, or both, 
minimum standards of quality and maturity as will be in the pub- 
lic interest. In the State of Hawaii Department of Agriculture 
wholesale standards for Hawaii grown papayas, each papaya 
must meet the size requirement set forth for that grade. For ex- 
ample, to be classified, as Hawaii Fancy, each papaya must weigh 
not less than 16 ounces. The minimum weight prescribed for Ha- 
waii No. 1 grade is 14 ounces. Thus, there is a definite correlation 
between the size of the papaya and the quality of such fruit. 


As hereinbefore discussed, markets within Hawaii are an im- 
portant outlet for papayas. Because of the close proximity of some 
of the fields to market in Hawaii, it may not be in the best interest 
of the papaya industry to require papayas for sale within Hawaii 
to meet the same requirements applicable to shipments of papayas 
to export markets.The order should authorize the Secretary, on 
the basis of a committee recommendation or other available in- 
formation, to prescribe requirements applicable to exports of pa- 
payas which are different from those applicable to the handling 
to other destinations. 


Therefore, it is concluded that the establishment of the order, 
providing for regulation of grade, size, quality, and maturity of 
shipments of papayas produced in Hawaii, and for regulation of 
the containers, and pack that may be used for such shipments, is 
necessary to effectuate the declared policy of the act. Aiso the es- 
tablishment and maintenance in effect of minimum standards of 
quality and maturity, when prices are above the parity level, will 
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effectuate such orderly marketing of papayas as will be in the 
public interest. The objective under such order is the tailoring of 
the supply of papayas available for sale in fresh market channels 
to the demand in such outlets so that the fruit thus made avail- 
able to buyers will be packaged uniformly and be of desirable 
grade, size, quality, and maturity. Such limitations on shipments 
of papayas grown in Hawaii should contribute to the establish- 
ment of more orderly marketing conditions for such fruit and 
tend to increase the demand therefor. (p5996). 


s * & 


It is usual for papayas, after picking, to be sorted, graded, 
packed, or otherwise prepared for market at a packing facility in 
the production area. Such preparation for market may be per- 
formed at the field where the fruit is grown, or the papayas may 
be transported to the packing facility prior to sorting, grading, and 
packing. The grower, in such instance, properly relies on the per- 
son preparing the papayas for market to see that the fruit which is 
thereafter shipped meets all applicable requirements for market- 
ing. Moreover, such activities are, of necessity, preliminary to 
placing the papayas in commerce. It would not be practical and 
would unnecessarily complicate the administration of the order to 
require persons engaged in the preparation of papayas for market 
to meet the requirements of regulation under the program until 
after such preparation. Therefore, activities in connection with 
the preparation of papayas for market should be excluded from 
the definition of “handle.” (p5997). 


* * 


Papayas are sometimes sold, after picking, at the field where 
grown, at a roadside stand, or at a packinghouse to brokers and 
others who transport the papayas or cause the transportation 
thereof from such points to markets within and without the State. 
The sale or delivery of papayas to such persons, and the subse- 
quent movement to market, are each handling transactions. 
(p5997). 


“Export” should be defined in the order to mean to ship pa- 
payas to any destination outside the State of Hawaii. Presently, 
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the industry considers all shipments to destinations outside of Ha- 
waii as export shipments. It is desirable to define “export” in the 
order to clearly set forth what shipments are covered when the 
term “export” is used. The order should contain provisions which 
would permit the committee to recommend and the Secretary to 
issue regulations prescribing requirements for export shipments 
which are different from the requirements applicable to shipments 
within Hawaii. Such requirements may include grade, size, qual- 
ity, maturity, pack or containers or any combination thereof. The 
need for this provision stems from the differences in market de- 
mand as between domestic and other markets, the method of ship- 
ment employed, and the amount of time involved from time of har- 
vest until the papayas reach the consumers in the various markets. 
Thus, to effectively market papayas, the requirements applicable 
to these two market outlets, domestic and export, may need be dif- 
ferent. When certain marketing conditions prevail it may be desir- 
able to impose restrictions to one such outlet and apply no re- 
strictions to the other outlet. Therefore, “export” should be de- 
fined, as hereinafter set forth, to mean to ship papayas to any 
point outside the State of Hawaii. (p5998). 


* * * 


The proponents testimony attests that there are no specific pro- 
jects which the proponents recommend to pursue at this time. 
However, record evidence shows there are many areas where re- 
search on an industry basis is needed. For example, it was testi- 
fied at the hearing that there is not a sufficient byproduct outlet 
for papayas. This has resulted in growers’ having to dump fruit. 
Presently, the industry faces the problem of increasing consumer 
consumption of papayas. Consumers must be made aware of 
papayas. (p6001). 


The declared policy of the act is to establish and maintain such 
orderly marketing conditions for papayas, among other commodi- 
ties, as will tend to establish parity prices to growers and be in the 
public interest. (p6001). 


In preparing its marketing policy, the committee should give 
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consideration to the supply and demand factors, hereinafter set 
forth in the order, affecting marketing conditions for papayas 
since consideration of such factors is essential to the development 
of an economically sound and practical marketing policy. 


The committee should be permitted to revise its marketing 
policy so as to give appropriate recognition to the latest known 
market conditions when changes in such conditions are suf ficient 
to warrant modification of such policy. Such action is necessary if 
the marketing policy is to appropriately reflect the probable regu- 
latory proposals of the committee and be of maximum benefit to 
all persons concerned. A report of each revised marketing policy 
should be submitted to the Secretary and made available to grow- 
ers and handlers, together with the data considered by the com- 
mittee in making the revision. 


The committee should, as the local administrative agency under 
the order, be authorized to recommend such grade, size, and qual- 
ity regulations, as well as any other regulations and amendments 
thereto, authorized by the order, as will tend to effectuate the de- 
clared policy of the act. It is the key to successful operation of the 
order that the committee should have such responsibility. The Sec- 
retary should look to the committee, as the agency reflecting the 
thinking of the industry, for its views and recommendations for 
promoting more orderly marketing conditions and increased grow- 
ers’ returns for papayas. The committee should, therefore, have 
authority to recommend such regulations as are authorized by the 
order whenever such regulation will, in the judgment of the com- 
mittee, tend to promote more orderly marketing conditions and 
effectuate the declared policy of the act. 


When conditions change so that the then current regulations do 
not appear to the committee to be carrying out the declared policy 
of the act, the committee should have the authority to recommend 
such amendment, modification, suspension, or termination of such 
regulations as the situation warrants. 


The order should authorize the Secretary, on the basis of com- 
mittee recommendations or other available information, to issue 
various grade, size, quality, and other appropriate regulations 
which tend to improve growers’ returns and to establish more 
orderly marketing conditions for papayas. The Secretary should 
not be precluded from using such information as he may have, and 
which may or may not be available to the committee for considera- 
tion, in issuing such regulations, or amendments or modifications 
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thereof, as may be necessary to effectuate the declared policy of 
the act. Also, when he determines that any regulation does not 
tend to effectuate such policy he should have authority to suspend 
or terminate the regulation, in accordance with the requirements 
of the act. 


The order provides for grade, size, quality or maturity regula- 
tions. It seems logical that the committee will recommend one of 
the grades set forth in the Wholesale-Retail Grade Standards pro- 
mulgated by the Hawaii Department of Agriculture or modifica- 
tions thereof or variations based thereon. For example, if the 
committee recommends and the Secretary issues a regulation pro- 
viding, that papayas shall meet the requirements of the Hawaii 
No. 1 grade except that the papayas shall each weigh at least 10 
ounces, such would be a proper modification of the Hawaii No. 1 
grade. In this instance, the papayas could be labeled Hawaii No. 1. 


The grade, size, and quality of papayas which are shipped at 
any particular time have a direct effect on returns to growers. The 
poorer grades and less desirable sizes of papayas marketed return 
lower prices than do better grades and sizes. A restriction, under 
the order, of the shipment of papayas of lower grade should result 
in higher returns for the better grades marketed by eliminating 
the price depressing effect of the poor quality papayas. 


Handlers sometimes have shipped in fresh fruit channels pa- 
payas of low quality and of undesirable sizes. Such papayas may 
be sold only at discount, and the returns from such sales often do 
not cover the cash costs of harvesting and marketing. In addition, 
such sales have tended to depress the price for the entire crop, for 
the particular year, below the level which otherwise would have 
existed if only papayas of suitable grades, size, and quality, had 
been available in the markets. 


It is not in the public interest to cease regulations when the sea- 
son average price of papayas exceeds parity. The committee should 
be authorized to recommend, and the Secretary to establish, such 
minimum standards of quality, in terms of grades and sizes, or 
both; and such grading and inspection requirements, during any 
and all periods when the season average price for papayas may be 
above parity, as will effectuate such orderly marketing of papayas 
as will be in the public interest. Some papayas do not give con- 
sumer satisfaction regardless of the price level. Papayas harvested 
at a time when they are insufficiently mature to ripen properly, 
offgrade papayas, and papayas of very small sizes are examples of 
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the type of fruit that is wasteful and does not represent a value to 
the consumer and should not be shipped. 


The shipment of such immature papayas or fruit lacking in the 
quality necessary to assure delivery in satisfactory condition cause 
an adverse buyer reaction and tend to demoralize the market for 
later shipments of all papayas. Such undesirable fruit has been 
marketed in the past and undoubtedly would again be marketed in 
the absence of regulations when the season average price is above 
parity. Hence, the discontinuance of regulations during seasons 
when the average price exceeds parity could adversely affect con- 
sumers and producers alike, and also result in dissipation of all 
benefits from prior operation of the program. 


The demand for particular grades, sizes, and qualities of papa- 
yas varies depending upon the volume of supplies available, the 
grade, size, and quality composition of such supplies, the avail- 
ability of competing commodities, and other factors such as the 
trend and level of consumer income. The supply conditions for 
papayas are subject to substantial changes during a particular 
season as the result of weather conditions affecting the volume 
and quality of the crop. 


The grade, size, and quality composition of the papayas crop and 
the volume of the available supply for the season as a whole and 
for any particular period during the season are important fac- 
tors which must be considered in establishing regulations. There 
is generally a sufficient volume of papayas harvested in the pro- 
duction area and available for shipment in fresh market outlets 
so that the market demands could generally be met without ship- 
ment of the poorer grades, sizes, and quality papayas as to such 
market outlets. The shipment of excessively small and poor quality 
papayas has resulted in dissatisfaction of consumers; and such 
consumer dissatisfaction has been reflected in reduced demand and 
lowered return to growers. Therefore, the order should provide 
for the establishment by the Secretary of regulations by grade, 
size, and quality, or combinations thereof, based upon limitations 
recommended by the committee or other available information; 
and. such regulations should cover such period or periods as it is 
determined are warranted by the anticipated supply and demand 
conditions. In making its recommendations for such regulations, 
the committee should consider the heretofore enumerated supply 
and demand factors. The committee, because of the knowledge and 
experience of its members, will be well qualified to evaluate such 
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factors and to develop economically sound and practical recom- 
mendations for regulations and to advise the Secretary with re- 
spect to the supply and demand conditions under which the papa- 
ya crop will be marketed. (p6001-2). 


* * * 


Adverse growing conditions and weather factors may cause 
some fruit to develop abnormally, or so affect the quality that it 
would not be in the public interest to permit its shipment. Such 
developments depend on the conditions in the particular season. 
It is necessary, therefore, that the provisions of the order contain 
the flexibility needed to reflect such conditions. Hence, the spe- 
cific minimum standards of quality that may be made applicable 
during a particular year should be established by the Secretary 
upon the basis of the recommendation of the committee or other 
available information made after review of the existing conditions 
that year. 


(f) The order should provide for the exemption from its pro- 
visions of such handling of papayas which it is not necessary to 
regulate in order to effectuate the declared policy of the act. Inso- 
far as practicable, such exempted handling should be stated ex- 
plicitly in the order so that handlers will have knowledge of such 
handling as is not subject to the provisions of the program. 


Papayas which are handled for consumption within certain 
charitable institutions, or for distribution by some relief agencies, 
or for commercial processing into products have, except as here- 
inafter discussed, little influence on the level of prices for fresh 
papayas sold in the domestic and export markets. Hence, papayas 
handled for such purposes could be exempted from compliance 
with the regulations issued under the order. 


In addition, provision should be made to authorize the commit- 
tee, with the approval of the Secretary, to exempt the handling of 
papayas, in such specified small quattities, or types of shipments, 
including gift fruit shipments, or shipments made for such spe- 
cified purpose as it is not necessary to regulate in order to effec- 
tuate the declared policy of the act. Such authorization is nec- 
essary to enable the exemption of such handling as may be 
determined necessary to facilitate the conduct of research, and 
handling which is found not feasible administratively to regulate 
because of the small volume and the cost involved and which does 
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not materially affect marketing conditions in commercial chan- 
nels. It would be impractical to set forth these exemptions in detail 
in the order, because to do so would destroy the flexibility which 
is necessary to reflect conditions affecting the handling of papa- 
yas in the production area. Therefore, it should be discretionary 
with the committee, subject to the approval of the Secretary, 
whether papayas which are handled for consumption within char- 
itable institutions, for distribution to relief agencies or whether 
small quantities or types ef shipments, or shipments made for 
special purposes, should be exempted from regulation, inspection, 
and assessments and the period during which such exemption 
should be in effect. 


The allowance of such exemptions may be found to result in 
avenues of escape from regulation which, if they are found to 
exist, should be closed. Hence, the committee should be authorized 
to prescribe, with the approval of the Secretary, such rules, regu- 
lations, and safeguards as are necessary to prevent papayas han- 
dled for any of the exempted purposes from entering into regu- 
lated channels of trade and thereby tend to defeat the objectives 
of the program. For example, should it be found that a portion 
of the papayas moving to commercial processors was being di- 
verted to fresh fruit markets, it may be necessary for the com- 
mittee to establish procedures to govern the movement of fruit for 
processing even though such papayas do not have to comply with 
grade, size, quality, or other requirements. These procedures 
might include such requirements as filing application for author- 
ization to move papayas in exempted channels and certification 
by the receiver that such papayas would be used only for the pur- 
pose indicated, if it is found that such requirements are neces- 
sary to the effective enforcement of the program regulations. 
(p6002-3). 


* * * 


Thus, it can be seen that any exemption of minimal quantities 
or substandard fruit must be carefully evaluated to determine the 
impact on orderly marketing conditions, producer income, con- 
sumer attitudes, price levels in various marketing areas, adminis- 
trative and enforcement considerations, and other related mat- 
ters. Production costs, seasonal and market variations, adverse 
weather developments, shipping or transportation costs, can well 
play a part in the evaluation process. The proportion of total pro- 
duction dumped for lack of sufficient byproduct outlet, the pro- 
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portion directed to charitable institutions and relief agencien, 
may be critical factors. 


The Order provides a method by which this process may be car- 
ried out. The Papaya Administrative Committee is the administra- 
tive focal point that is democratically selected (7 CFR 928-20.34; 
36 FR 5998-6000), to represent all districts or areas of growers 
and handlers, and as much as possible in any such process to in- 
sure “full discussion on all matters requiring the attention of the 
committee and that all view would be expressed before a decision 
is reached” (86 FR 5999, 4/1/71). 


Thus, there is built into the system (7 CFR 928.54(b)) a proc- 
ess specifically designed to permit the exemption of small quan- 
tities of papaya, or even perhaps substandard papaya, when such 
an exemption would not be a threat to orderly marketing condi- 
tions and the interests of producers or consumers (7 USC 602(1) 
& (4)). 


Petitioners have not, insofar as this record is concerned, ever 
requested the Administrative Committee or the Secretary to con- 
sider granting any exemption under § 928.54(b) to handle small 
quantities of papaya, or substandard papaya in limited quantities, 
as permitted by the Order. Further, this record fails to show that 
anyone has ever requested the Administrative Committee or the 
Secretary to consider such an exemption, nor submitted evidence 
or argument or analysis to support such an exemption under 
§928.54(b). Furthermore, no request, evidence, argument or anal- 
ysis has ever been filed to justify a rulemaking hearing to change 
the Order to specifically provide for a particular minimal quan- 
tity exemption, insofar as this record is concerned. 


II 


The Petitioners contend that the Secretary’s failure to relieve 
handlers of minimal quantities of papaya from the requirements 
of inspection and certification (7 CFR 928.55), shipment limita- 
tions (7 CFR 928.52), and handler assessments (7 CFR 928.41), 
inter alia, “taints the entire marketing order” (Petitioners’ Reply’ 
Brief, p. 1). The failure to exercise this discretionary authority 
makes the marketing order “overboard and arbitrary” (Petition- 
ers’ Reply Brief, Pp. 1). 


- It.can be seen that cshiamnan upon the nature and extent of the. 
exemption, or any exemption at all for handling small quantities: 
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of papayas, that the marketing order might be threatened in ful- 
fillment of its goals. If for example a narrow shallow exemption 
covered numerous persons, or if numerous persons could fit them- 
selves into the exempted area, the result might have an impact on 
orderly marketing conditions or producers’ or consumers’ inter- 
ests. That is to say that the impact of even a small exemption 
might be large because of the volume of papaya that might be 
squeezed through it. 


A balancing of conflicting interests is necessary to accommo- 
date the goals and purposes of the Act. This record fails to show 
any significant harm, injury, loss or damage that might be related 
to the failure to exercise this discretionary authority, although 
both private and public interests are allegedly violated. 


Petitioner cites no direct authorities to support the contention 
that failure to exercise discretionary authority in any similar 
circumstances is arbitrary or unconstitutional. 


The constitutionality of the Act is well established. United 
States v Rock Royal Co-op, Inc, 307 US 533, 574 (1939) ; United 
States v Wrightwood Dairy Co, 315 US 110, 125 (1942) ; United 
States v Edwards, 91 F2d 767, 783 (9th Cir. 1937) ; Wallace v 
Hudson Duncan and Co, 98 F2d 985 (9th Cir. 1938). 


“The background and legislative history of the Agricultural 
Marketing Agreement Act of 1937, as amended, leaves no doubt 
that Congress gave the Secretary broad discretion in its adminis- 
tration.” Queensboro Farm Products, Inc. vy Wickard, 137 F2d 
969, 977 (2d Cir., 1943). The “terms of the order are largely 
matters of administrative discretion” and the technical details 
“are left to the Secretary and his aides”. Stark v Wickard, 321 US 
288, 310 (1944). The responsibility of selecting the means of 
achieving the statutory policy and the relationship between the 
remedy and the policy are peculiarly matters for administrative 
competence. American Power & Light Co. v Securities and Ex- 
change Commission, 329 US 90, 112 (1946) ; Secretary of Agri- 
culture v Central Roig Refining Co, 338 US 604, 613-4 (1950). 


‘The test for reasonableness or substantive due process is a 
check upon such administrative discretion, and it may be gen- 
erally stated as an inquiry into whether the means selected to 
achieve the statutory policy bear a reasonable and substantial 
relationship to the accomplishment of such policy or whether such _ 
means are arbitrary and capricious. Nebbia v New York, 291 US 
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502, 525, 587 (1934) ; Lapides v Clark, 176 F2d 619, 620 (DC Cir. 
1949), cert. denied 338 US 860 (1949) ; In re Clover Leaf Dairy 
Company, et al., 15 AD 339, 351 (1956). 


Section 2(1) of the Act (7 USC 602(1)), declares it to be the 
policy of the Act in part, to establish and maintain such orderly 
marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices to the farmer (7 USC 
602(1)). See e.g., In re LoBue Bros, 15 AD 1285, 1290 (1956) ; 
In re Beatrice Foods Co, et al., 15 AD 767, 788-89 (1956) ; In-re 
Terrace Park Dairy, et al., 12 AD 1883 (1953). The Secretary 
found that the Order and all terms and conditions thereof “will 
tend to effectuate the declared policy of the Act.” (86 FR 5995, 
April 1, 1971). 


Petitioner has the burden of proof to establish that the admin- 
istrative determination is not in accordance with law. Borden’s 
Farms Products Co. v Baldwin, 293 US 194, 209 (1934) ; United 
States v Rock Royal Co-op, Inc, 307 US 588, 567 (1939) ; Wawa 
Dairy Farms, Inc. v Wickard, 56 F.Supp. 67, 70 (ED Pa., 1944), 
aff’d. 149 F2d 860 (3d Cir 1945). 


The Order provides discretion to allow an exemption (7 CFR 
928.54(b)). The rulemaking decision illustrates many circum- 
stances and aspects to weigh in the exercise of that discretion. 
Timing, definition, depth, seasonality, quality changes, enforce- 
ment and administrative difficulties related to such an exemption, 
and the resulting impact on the market, producers and consum- 
ers, are debatable areas. 


Petitioner had made no effort to utilize the procedure provided 
by the Order to secure such an exemption, and challenges the lack 
of an exemption as a constitutional defect. Petitioner ignores or 
fails to perceive Petitioners’ opportunity to seek such exemptive 
relief under the existing terms of the Order. 


For that reason the record here fails to rise to the threshold of 
a constitutional issue. Further, even if the threshold for consti- 
tutionality was reached here, it does not seem that a statutory 
creature of limited jurisdiction within the Executive branch has 
authority to rule on constitutionality as requested here by Peti- 
tioners. No authority is cited or found recognizing the right to 
rule on constitutional issues in an administrative proceeding. The 
sole question pleaded here is constitutionality. That administrative 
proceedings are not vested with authority to rule on constitution- 
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ality seems to be implied by California Public Utilities Commis- 
sion v United States, 355 US 534, 539-40 (1958), Panitz v District 
of Columbia, 112 F2d 39, 41-42 (DC Cir. 1940) ; Engineers Public 
Service Co v Securities and Exchange Commission, 138 F2d 936, 
951-3 (DC Cir. 1943). 


However, if authority exists here for such a ruling, it would 
be made adversely to Petitioners interests on several grounds. 


First, the record fails to show that the Order is arbitrary, when 
the Order provides opportunity for Petitioners to seek the exemp- 
tion desired by application (with supporting evidence or argu- 
ments) to the Administrative Committee or directly to the Secre- 
tary. Relief might be obtained under the administrative regula- 
tions authorized by § 928.54(b) or through another rulemaking 
hearing called to consider a specific exemptive proposal for the 
Order itself. Petitioners failure to exercise prerogatives provided 
by the Order should not be a base from which to launch a consti- 
tutional attack. Here Petitioners have ignored the opportunity to 
seek an exemption at the administrative level provided for under 
present Order provisions, or amendment of the Order itself, in 
favor of this constitutional challenge. 


Next, the Order appears to be tailored to achieve the statutory 
policy, balancing the myriad interests and concerns as displayed 
in the rulemaking decisional rationale on which the Order pro- 
visions are founded. 


Perfect. economic justice to each interest is unattainable and 
is not required under the Act. By the very nature of the Order, 
compromise and balancing of various competing interests is re- 
quired to attain a measure of common good and systemic equity. 


Unequal economic impact on persons is not, as such, a consti- 
tutional violation. Bowles v Willingham, 321 US 503, 518 (1944) ; 
Secretary of Agriculture v Central Roig Refining, supra, 617-19; 
Curin v Wallace, 306 US 1, 14 (1938) ; Wickard v Filburn, 317 
US 111, 129 (1942); Benson v Schofield, 236 F2d 719, 722 (DC 
Cir 1956) cert. denied 352 US 976; United States v Mills, 315 F2d 
828, 838 (4th Cir 1963). 


Petitioner argues that the grading process and assessments 
utilized “for the benefit of interstate and foreign sales” are unrea- 
sonable regulation and have “no real or substantial relation to the 
end sought to be attained.” 
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Petitioner fails to recognize that as the markets are enlarged, 
the capability of the local market handling minimal quantities of 
exempted fruit are enhanced. Grading, quality levels, glut avoid- 
ance, tending to enhance market stability, consumer satisfaction, 
and produce income provide benefits across the board to all par- 
ticipants. On the contrary, market instability can be broadly 
harmful. 


Finally, the Petitioners have failed to sustain the burden of 
proof, Lewes Dairy v Freeman, 401 F2d 308, 316-7 (3d Cir 1968), 
and the Order provisions are a presumptively valid exercise of 
administrative discretion, United States v Rock Royal Co-op, 
supra, 567-8. 


III 


The challenged Order provisions are constitutional and in ac- 
cordance with law. 


The Petition is dismissed for lack of merit.* 


COURT DECISION 


LAMERS DarrRy, INC., and JEROME FISCHER, d/b/a UTSCHIG DAIRY 
v. BOB BERGLAND, Secretary of Agriculture. Decided Septem- 
ber 28, 1977. 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF WISCONSIN 


Case No. 77-C-173 


WARREN, Judge 


*The Decision and Order became final October 5, 1977.—Ed. 
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MEMORANDUM AND ORDER 


This civil action is an appeal by the plaintiffs under section 
8c(15) (B) of the Agricultural Marketing Agreement Act of 1937 
as amended, 7 U.S.C. § 601 et. seq. (hereinafter referred to as the 
Act), of a ruling by the Judicial Officer of the United States De- 
partment of Agriculture dismissing plaintiffs’ petition which was 
brought under § 8c(15)(A) of the Act. Final Administrative 
authority to decide the Department’s cases, subject to the Admin- 
istrative Procedure Act, has been delegated to the Judicial Officer. 
38 F.R. 10795; 42 F.R. 4395; Brown v. United States, 367 F.2d 
907. (10th Cir. 1977) ; cert. denied, 387 U.S. 917 (1966). 


On May 27, 1977, the defendant, Bob Bergland, Secretary of 
Agriculture filed a motion for summary judgment pursuant to 
Rule 56 of the Federal Rules of Civil Procedure. 


‘Sections 8c(15) (A) and (B) of the Act provide: 


(15) (A) Any handler subject to an order may file a written 
petition with the Secretary of Agriculture, stating that any such 
order or any provision of any such order or any obligation imposed 
in connection therewith is not in accordance with law and praying 
for a modification thereof or to be exempted therefrom. He shall 
thereupon be given an opportunity for a hearing upon such petition, 
in accordance with regulations made by the Secretary of Agricul- 
ture, with the approval of the President. After such hearing, the 
Secretary shall make a ruling upon the prayer of such petition which 

’ ‘shall be final, if in accordance with law. 


(B) The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place of 
business, are vested with jurisdiction in equity to review such ruling, 
provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in such 
proceedings may be had upon the Secretary by delivering to him a 
copy of the bill of complaint. If the Court determines that such 
ruling is not in accordance with law, it shall demand such proceed- 
ings to the Secretary with directions either (1) to make such ruling 
as the court shall determine to be in accordance with law, or (2) to 
take such further proceedings as, in its opinion, the law requires. 
The pendency of proceedings instituted pursuant to this subsection 
(15) shall not impede, hinder, or delay the United States or the 
Secretary of Agriculture from obtaining relief pursuant to section 
608a(6) of this title. Any proceedings brought pursuant to section 
608a(6) of this title (except where brought by way of counterclaim 
in proceedings instituted pursuant to this subsection) shall abate 
whenever a final decree has been rendered in proceedings between 
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the same parties, and covering the same subject matter, instituted 
pursuant to this subsection (15). 


In an appeal proceeding brought pursuant to 7 U.S.C. § 608¢ 
(15) (B), the district court is limited to determining whether the 
ruling of the Secretary is “in accordance with law.” Lewes Dairy, 
Inc. v. Freeman, 401 F.2d 308 (3d Cir. 1968), cert. denied, 394 
U.S. 929 (1969); Freeman v. Hygeia Dairy Co., 326 F.2d 271 
(5th Cir. 1964) ; C. J. Wieland & Son Dairy Products Co. v. Wick- 
ard, 68 F. Supp. 93 (E.D. Wis. 1946). 


The district court only determines whether the decision ren- 
dered by the Secretary is supported by substantial evidence and 
will not determine the issue de novo upon the merits. Chiglades 
Farm, Itd. v. Butz, 485 F.2d 1125, (5th Cir. 1973), cert. denied, 
417 U.S. 968 (1974) ; Lewes Dairy, Inc. v. Freeman, supra. The 
court in Lewes stated: 


The role of the District Court is quite narrow; it must assure itself 
that the petitioning party has been accorded due process in the 
administrative proceedings. In so doing, the administrative record 
is reviewed to determine whether the decision rendered therefrom is 
supported by substantial evidence. The District Court is not free to 
draw its own independent inferences and conclusions from the 
record. 401 F.2d at 317, 


FINDINGS OF FACT 


In his decision and order of March 9, 1977, the Judicial Officer 
made the following findings of fact. 


1. Petitioner Lamers Dairy, Inc., is a Wisconsin corporation 
engaged principally in the business of bottling fluid milk for dis- 
tribution and sale to retail customers in and around the Appleton, 
Wisconsin, metropolitan area. Said petitioner has its place of busi- 
ness at 114 South John Street, Kimberly, Wisconsin 53146, and re- 
ceives its raw milk supply directly from dairy farmer producers. 
Richard J. Lamers is the president and chief executive officer of 
said petitioner. All of said petitioner’s sales are within the State 
of Wisconsin. 


2. Petitioner Jerome Fischer, d/b/a Utschig Dairy, is an individ- 
ual engaged principally the business of bottling fluid milk for 
distribution and sale to retail customers in and around the Appleton, 
Wisconsin, metropolitan area. Said petitioner has his place of busi- 
ness at 2003 North Meade Street, Appleton, Wisconsin 54919, and 
receives his raw milk supply directly from dairy farmer producers. 
All of said petitioner’s sales are within the State of Wisconsin. 
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8. Since July 1, 1968, petitioners have been determined to be han- 
dlers under Order No. 30 by the Federal Milk Market Administrator 
of the Order, who is the agent for the Secretary and charged with 
the administration of the Order. Petitioners had been regulated 
handlers pursuant to the provisions of Order No. 45 (Northeast 
Wisconsin) prior to July 1, 1968. 


4. Petitioners are in competition with cooperative associations 
of milk producers and other independent handlers for their supply 
of Grade A raw milk from dairy farmers and in selling at retail 
and wholesale bottled fluid milk and milk products within the vicin- 
ity of Appleton, Wisconsin. 

5. As a result of public hearings held upon a proposed Order, 
and on proposed amendments thereto, regulating the handling of 
milk in the Chicago Regional marketing area, the Secretary of 
Agriculture found that all milk and milk products as defined in the 
Order are in the current of interstate commerce or directly burden, 
obstruct, or affect interstate commerce in milk or its products. 


DISCUSSION 


In their complaint, plaintiffs raise numerous issues of law, 
several of which were raised in their petition to the Secretary of 
Agriculture. However, plaintiffs have raised some issues which 
were not included in their petition to the Secretary or raised be- 
fore the initial trier of facts. Specifically, in Paragraph 6, they 
state that the Secretary refused to permit a hearing on certain 
proposals they made in 1973 and 1976. The Secretary’s denial of 
plaintiffs’ 1976 request was sent on May 25, 1976, after the ad- 
ministrative record in issue here was closed. With respect to the 
1973 request, plaintiffs had an opportunity to raise this in its 
original complaint filed in 1974 but did not do so. 


In paragraph 10 of their complaint, plaintiffs state that Class 
II and Class III milk prices are too low resulting in competitive 
advantages to plaintiffs’ competitors. Paragraphs 11 and 12 of 
their complaint challenge Order 30 and its manner of adoption 
and entire implementation. In the original and amended petition 
filed before the Secretary, only specific provisions of the order 
were challenged. Thus, the administrative law judge only dealt 
with these specific provisions. Section 608c(15)(A) requires a 
written petition to be filed when challenging an order. After a 
hearing, the Secretary makes a ruling based on this petition. 
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Because none of these issues were raised in the petition filed 
before the Secretary and, therefore, not ruled upon by the admin- 
istrative law judge, plaintiffs may not raise their issues before 
this Court. United States v. Mills, 315 F.2d 828, reh. den., 317 
F.2d 764 (4th Cir. 1963), cert denied, 375 U.S. 819 (1963) ; 
Sunnydale Farms, Inc. v. Freeman, 213 F. Supp. 773 (E.D.N.Y. 
1963). 


The Court will now consider the issues raised by the plaintiffs 
in their amended petition filed before the Secretary. 


The plaintiffs challenge the right of producer cooperatives to 
propose marketing orders and to vote for their membership on 
marketing order referenda when such a right allegedly gives them 
a competitive advantage. Plaintiffs also question whether a solely 
intrastate handler should be exempted from the regulations and 
whether the provisions of the order regarding the establishment 
and operation of the “producer settlement fund” are valid. The 
remaining issues are whether the provisions of the Order relating 
to Class I pricing and the pool plant performance requirement for 
supply plants are in accordance with law. The Court will now 
address these issues. 


Producer cooperatives are given certain rights in the Act. Sec- 
tion 8c(12), 7 U.S.C. § 608c(12), provides in pertinent part: 


. . the Secretary shall consider the approval or disapproval by - 
any cooperative association of producers, bona fide engaged in 
marketing the commodity or product thereof covered by such order, 
or in rendering services for or advancing the interests of the pro- 
ducers of such commodity, as the approval or disapproval of the 
producers who are members of, stockholders in, or under contract 
with, such cooperative association of producers. 


In H. P. Hood & Sons v. United States, 307 U.S. 588, 599 
(1939), the United States Supreme Court addressed the issue of 
cooperatives having the right to vote for their members. 


Section 8c(12) directs the Secretary to consider the approval or dis- 
approval of cooperatives as the approval or disapproval of members. 
This is complete authority for the action of the Secretary. He need 
not require further referendums by cooperatives themselves. Pre- 


sumably they will vote with an eye to the best interest of their 
members. 


The constitutionality of this provision authorizing cooperatives 
to vote for their members is well established. United States v. 
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Rock Royal Cooperative, Inc., 307 U.S. 496 (1939) ; H. P. Hood & 
Sons v. United States, supra. 


Plaintiffs recommend that cooperatives should not be allowed 
to make proposals to the Secretary for consideration in the pro- 
mulgation of marketing orders. The Act does not indicate who 
may submit proposals to the Secretary. Section 8c(3) provides 
that, whenever the Secretary “has reason to believe that the issu- 
ance of an order will tend to effectuate the declared policy of this 
chapter .. . he shall give due notice of and opportunity for a hear- 
ing upon a proposed order.” There is no prohibition as to who 
may submit a proposal at this hearing. 


Therefore, this Court finds that plaintiffs’ attack on the rights 
of cooperatives to submit proposals and vote for their members is 
without merit. The Judicial Officer properly concluded that the 
plaintiffs’ challenge to block voting by producer cooperatives was 
invalid. Judicial Officer’s Decision and Order, March 9, 1977, 
p. 24-29. 


In July of 1968, plaintiffs were determined to be handlers under 
Order No. 30 by the market administrator of the order, who is an 
agent of the Secretary. Plaintiffs contend they should not be 
classified as handlers because their business operations are wholly 
intrastate. 


The United States Supreme Court addressed this issue in 
United States v. Wrightwood Dairy Co., 315 U.S. 110, 121 (1942) 
and concluded: 


. . . that the national power to regulate the price of milk moving 
interstate into the Chicago, Illinois, marketing area, extends to such 
control over intrastate transactions there as is necessary and ap- 
propriate to make the regulation of the interstate commerce effec- 
ive; and that it includes authority to make like regulations for the 
marketing of intrastate milk whose sale and competition with the 
interstate milk affects its price structure so as in turn to affect 
adversely the Congressional regulation. 


It is clear, then, that plaintiffs can be handlers under the order 
even though their operations are intrastate if these operations 
affect interstate commerce. 


Plaintiffs contend that, because they are small handlers who 
have as little effect upon the order as producer-handlers who are 
exempt from regulation, they likewise should be made exempt. 
This argument is improperly made in a proceeding brought pur- 
suant to § 8c(15) of the Act. Under this section, a determination 
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is limited to whether or not certain Department of Agriculture 
decisions or certain provisions of the order are in accordance with 
law. Questions of policy or evaluation of the effectiveness of eco- 
nomic and marketing regulations promulgated pursuant to the 
Act are not properly raised in this type of proceeding. Dairylea 
Cooperative, Inc. v. Butz, 504 F.2d 80 (2d Cir. 1974); United 
States v. Mills, supra. Such issues are more properly presented in 
a rule-making proceeding under § 8c(3) and (4) of the Act, 7 
U.S.C. § 608¢(3) and (4). 


Therefore, this Court finds that the Judicial Officer properly 
upheld the market administrator’s determination. The plaintiffs 
were handlers in that they were engaged in interstate commerce 
or affected interstate commerce. Judicial Officer’s Decision and 
Order, p. 23-24. 


Plaintiffs challenge the constitutionality of the producer- 
settlement fund, alleging that prior case law upholding this pro- 
vision is no longer valid. 


In United States v. Rock Royal Cooperative, Inc., supra, the 
Court specifically upheld the constitutionality of the producer- 
settlement fund provided for by Congress in § 8c (5) of the Act, 
7 U.S.C. § 608¢(5). After reviewing the plaintiffs’ arguments set 
forth in their brief, the Court declines to overrule prior case law 
on the subject and concludes that § 8c(5) of the Act is still con- 
stitutional. This section is not violative of the due process clause 
of the Fifth Amendment. 


Plaintiffs also challenge the provisions of the order relating to 
pool plant performance requirements for supply plants and Class I 
pricing. Plaintiffs allege that the Class I price under Order No. 
30 is too high and that pool plant qualification standards are set 
too low. These issues were properly raised in the pesen before 
the Secretary. 


The question is on what basis is the determination of the valid- 
ity of these provisions of the order to be made. Plaintiffs’ argu- 
ment focuses on policy considerations about what decisions should 
have been made. Plaintiffs do not allege or prove that the Secre- 
tary’s decision was not in accordance with law. 


Yet, in a proceeding under § 8c(15) of the Act, the district 
court is confined to determining whether the findings and decision 
rendered by the Secretary are supported by substantial evidence. 
If they are, they may not be disturbed. Chiglades Farm Itd. v. 

Butz, supra; Lewes Dairy, Inc. v. Freeman, supra. An action 
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brought pursuant to this section is not a trial de novo but, rather, 
a proceeding to review the record. United States v. Mills, supra, 
George Benz & Sons v. Hardin, 342 F. Supp. 88 (D.Minn. 1972). 


With respect to the Class I pricing, the administrative law judge 
concluded that the Secretary’s findings are supported by substan- 
tial evidence. After reviewing the record in this case, the Court 
finds that there is substantial evidence to support the Secretary’s 
Class I price determination. 


Pool plant performance requirements for supply plants are 
also questioned but, again, plaintiffs do not challenge the Secre- 
tary’s specific findings nor the record on which the findings were 
based. Several hearings were held to consider this specific provi- 
sion. The Secretary made reasoned findings based on the record 
of these hearings. After reviewing the record of these hearings, 
this Court concluded as did the administrative law judge, that the 
Secretary’s determinations relating to pool plant performance 
requirements are supported by substantial evidence and therefore 
in “accordance with law.” 


CONCLUSION 


For the foregoing reasons, this Court finds that the Judicial 
Officer properly concluded that the challenged provisions of Order 
No. 30, the decisions of the Secretary and his agent, the market 
administrator, were “in accordance with law” as required by 
§ 8c(15) (A). 


Therefore, defendant’s motion for summary judgment must be 
and is hereby GRANTED. 


So ordered this 28th day of September, 1977 at Milwaukee, 
Wisconsin. 
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In re BREEDERS, INC. and SIMON L. COHEN. LAWA Docket No. 37. 
Decided August 19, 1977. 


Annual license fees — failure to pay — Annual reports — failure to 
timely file — Identification — failure to attach — Premises and housing 
facilities — inadequacies of — Regulations and standards — failure to 
comply with — Sanction 


Where respondents wilfully violated the Act and the regulations in connec- 
tion their operations as a Class A dealer thereunder as found herein, 
each respondent is ordered to cease and desist from said violations, 
and respondent Breeders, Inc. is suspended as a registrant under the 
Act for 28 days and thereafter until in full compliance with the regula- 
tions and standards issued thereunder. 


Thomas E. Bundy, for complainant. 
Allam Ross, Cleveland, OH, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Laboratory Ani- 
mal Welfare Act, as amended (7 U.S.C. 2131 et seq.), instituted 
by a complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service, United States Department of Agricul- 
ture, charging respondents with various violations of the Act and 
the regulations and standdards issued thereunder (9 CFR 1.1 
et seq.). 


Respondents’ answer joined issue on certain of the allegations 
in the complaint. Oral hearing was held on the matter on Novem- 
ber 19, 1975, in Cleveland, Ohio, before Administrative Law Judge 
John G. Liebert. Following the conclusion of the hearing the par- 
ties filed proposed findings of facts and briefs. 


Complainant is represented by Thomas E. Bundy, Esgq., Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D. C., and respondent is represented by Allan Ross, 
Esq., and Geoffrey J. Porter, of Benesch, Friedlander, Mendelson 
& Coplan, 1100 Citizens Buildding, Cleveland, Ohio. 


Statutory Provisions Involved 


In pertinent part the provisions of the Act (7 U.S.C. 2131 et 
seq.) involved in this proceeding are: 


“§ 2131. Congressional statement of policy. 


In order to protect the owners of animals, from the theft of their 
animals, to prevent the sale or use of animals, which have been 
stolen, and to insure that certain animals intended for use in re- 
search facilities or for exhibition purposes or for use as pets are 
provided humane care and treatment, it is essential to regulate the 
transportation, purchase, sale, housing, care, handling, and treat- 
ment of such animals by persons or organizations engaged in using 
them for research or experimental purposes or for exhibition pur- 
poses or holding them for sale as pets or in transporting, buying, 

*  6f selling them for any such purpose or use.” 


> * * 


“§ 2141. Marking and identification of animals. 


-All animals delivered for transportation, transported, purchased, 
“or sold; affecting commerce, by a dealer or exhibitor shall be marked 
or identified at such time and in such humane manner as the Secre- 
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tary may prescribe: Provided, That only live dogs and cats need be 
so marked or identified by a research facility.” 


* * * 


“§ 2148. Humane standards for animals by dealers, research facil- 
ities, and exhibitors. 


The Secretary shall promulgate standards to govern the humane 
handling, care, treatment, and transportation of animals by dealers, 
research facilities, and exhibitors. Such standards shall include mini- 
mum requirements with respect to handling, housing, feeding, water- 
ing, sanitation, ventilation, shelter from extremes of weather and 
temperatures, adequate veterinary care, * * * .” 

“§ 2149. Violations by dealers, exhibitors, and operators of auction 
sales—Cease and desist orders; license suspensions; civil penalties. 


(a) If the Secretary has reason to believe that any dealer, ex- 
hibitor, or operator of an auction sale subject to section 2142 of this 
title, has violated or is violating any provisions of this chapter, or 
any of the rules or regulations or standards promulgated by the 
Secretary hereunder, he may make an order that such person shall 
cease and desist from continuing such violation, and if such person 
is licensed under this chapter, the Secretary may also suspend such 
person’s license temporarily, but not to exceed twenty-one days, and 
after notice and opportunity for hearing, may suspend for such ad- 
ditional period as he may specify, or revoke such license, if such 
violation is determined to have occurred. Any dealer, exhibitor, or 
operator of an auction sale subject to section 2142 of this title, who 
knowingly fails to obey a cease and desist order made by the Secre- 
tary under this section, shall be subject to a civil penalty of $500 for 
each offense, and each day during which such failure continues, shall 
be deemed a separate offense.” 


* * *# 


“§ 2151. Rules and regulations. 


The Secretary is authorized to promulgate such rules, regulations, 
and orders as he may deem necessary in order to effectuate the pur- 
poses of this chapter.” 


Regulations Involved 


In pertinent part the Regulations (9 CFR 2.1 et seq.) issued by 
the Secretary pursuant to 7 U.S.C. 2151 and which are involved 
in this proceeding are: 


“§ 2.6 Annual fees; and termination of licenses. 


(a) In addition to the fee required to be paid upon application 
for a license under § 2.4, each licensee shall submit to the Veterin- 
arian in Charge the annual fee prescribed in this section, by certified 
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check, cashiers check, or money order, on or before each anniversary 
date of his license.” 


“§ 2.7 Annual report by licenses. 


(a) Each year within 30 days prior to the anniversary date of 
his license, a licensee shall file with the Veterinarian in Charge a 
report, upon a form which will be furnished to him, upon request, by 
the Veterinarian in Charge. 


(b) A person licensed as a dealer shall set forth in his annual 
report the dollar amount of his business, upon which the license fee 
is based, from the sale of animals by the licensee to research facili- 
ties, dealers, exhibitors, retail pet stores, and persons for use as pets, 
directly or through an auction sale, by the licensee during the pre- 
ceding business year (calendar or fiscal) and such other information 
as may be required thereon.” 


s* * * 


“§ 2.50 Time and method of identification. 


(a) Except as otherwise provided in this section, when a Class A 
dealer sells or otherwise removes dogs or cats from his premises for 
delivery, affecting commerce, . . . each such dog or cat shall be iden- 
tified by an official tag of the type described in § 2.51 affixed to 
the animal’s neck...” 


“§ 2.75 Records, dealers. 


(a) In connection with each animal purchased or otherwise ac- 
quired, held, transported, or sold or otherwise disposed of, a dealer 
shall keep and maintain the following information on the forms sup- 
plied and in the manner prescribed by the Veterinary Service: * * * 


(b) ... one copy of ANH Form 18-6, revised, completed as re- 
quired by this section, shall accompany each shipment of animals 
sold or otherwise disposed of by a dealer.” 


s *¢ 


“§ 2.100 Compliance with standards. 


Each dealer, exhibitor, operator of an auction sale * * * shall 
comply in all respects with the standards set forth in Part 3 of this 
subchapter setting forth the standards for the humane handling, 
care, treatment and transportation of animals * * *.” 


” * * 
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“§ 3.1 Facilities, general. 


(a) Structural strength. Housing facilities for dogs or cats shall 
be structurally sound and shall be maintained in good repair, to pro- 
tect the animals from injury, to contain the animals, and to restrict 
the entrance of other animals. 


(b) * * * 


(c) Storage. Supplies. of food and bedding shall be stored in fa- 
cilities which adequately protect such supplies against: infestation 
or contamination by vermin. Refrigeration shall be provided for 
supplies of perishable food. 


(d) Waste disposal. Provision shall be made for the removal and 
disposal of animal and food wastes, bedding, dead animals and 
debris. Disposal facilities shall be so provided and operated as to 
minimize vermin infestation, odors, and disease hazards.” 


* * * 


“§ 3.2 Facilities, indoor. 
(a) * * * 


(b) Ventilation, Indoor housing facilities for dogs or cats shall 
be adequately ventilated to provide for the health and comfort of the 
animals at all times. Such facilities shall be provided with fresh air 
either by means of windows, doors, vents, or air conditioning and 
shall be ventilated so as to minimize drafts, odors and moisture con- 
densation, Auxiliary ventilation, such as exhaust fans and vents or 
air conditioning, shall be provided when the ambient temperature 
is 85° F, or higher. 


(c) ** * 


(d) Interior surfaces. The interior building surfaces of indoor 
housing facilities shall be constructed and maintained so that they 
are substantially impervious to moisture and may be readily sani- 
tized. 


(e) Drainage. A suitable method shall be provided to rapidly 
eliminate excess water from indoor housing facilities. If drains are 
used, they shall be properly constructed and kept in good repair to 
avoid foul odors therefrom. If closed drainage systems are used, 
they shall be equipped with traps and so installed as to prevent any 
backup of sewage onto the floor of the room.” 


ss ¢ 


“§ 3.3 Facilities, outdoor. 
(a) ** & 


(b) ** 
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(c) ** * 

(d) Drainage. A suitable method shall be provided to rapidly 
ll eliminate excess water.” 
>» 
t * * &* 


“§ 3.4 Primary enclosures. 


All primary enclosures for dogs and cats shall conform to the fol- 


- lowing requirements: 
r 
(a) General—(1) Requirements for primary enclosures for 
i dogs and cats. 
d (i) Primary enclosures shall be structurally sound and main- 
o tained in good repair to protect the dogs and cats from injury, to 
cointain them, and to keep predators out. 
(ii) Primary enclosures shall be constructed and maintained so 
as to enable the dogs and cats to remain dry and clean.” 
+. * e 
i “§ 3.7 Sanitation. 
e } (a) * * * 
r 
d (b) ** * 
. (c) Housekeeping. Premises (buildings and grounds) shall be 
r i is 3 
. kept clean and in good repair in order to protect the animals from 
injury and to facilitate the prescribed husbandry practices set forth 
in this subpart. Premises shall remain free of accumulations of 
trash. 
r (d) Pest control. An effective program for the control of insects, 
ectoparasites, and avian and mammalian pests shall be established 
- and maintained.” 
y 
€ FINDINGS OF FACT 
Oo 
; 
y 


1. (A) Breeders, Inc., is a corporation whose principal place 
of business is located at R.R. #1, Box 207, West Farmington, Ohio 
44491. 


(1) Respondent Breeders, Inc., at all times material 
herein was: 


(a) Licensed as a dealer under the Act and 
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the regulations by the Secretary of Agriculture, and classified as 
an “‘A” dealer under the regulations. 


(b) Engaged in the business of breeding, 
raising, transporting and selling dogs for compensation or profit, 
for research, teaching purposes, for exhibition, or for use as pets. 


(B) Simon L. Cohen, an individual, residing at R.R. #1, 
Box 207. West Farmington, Ohio 44491, at all times material here- 
in was president and treasurer of Respondent Breeders, Inc., and 
directed, managed and controlled the operations of Breeders, Inc. 


(C) At the time of licensing under the Act, the respon- 
dents were apprised of the provisions of the Act and the regula- 
tions and standards and agreed in writing to comply with their 
provisions. 


2. Respondents failed to pay the annual license fee prescribed 
by section 2.6 of the regulations (9 CFR 2.6) on or before May 23, 
1974, the anniversary date of the license of respondent Breeders, 
Inc. The parties stipulated at the hearing that such fee was sub- 
sequently paid on August 26, 1974. 


3. Respondents failed to file an annual report within 30 days 
prior to May 23, 1974, the anniversary date of the license of res- 
pondent Breeders, Inc. The parties stipulated at the hearing that 
such report was subsequently filed on Aust 26, 1974. Failure to 
file an annual report on time is a violation of § 2.7(a) of the reg- 
ulations. 


4. The evidence discloses that respondent corporation origin- 
ally applied for a license on May 23, 1972. The renewal date is 
May 23, 1973. Respondent failed to pay the annual license fee on 
May 23, 1973, and did so only after a cease and desist order was 
entered (33 A.D. 1258). The following year, May 23, 1974, res- 
pondent again failed to pay the annual license fee. This is the li- 
cense fee referred to in paragraph II of the complaint and in 
Finding of Fact 2. Thus respondent corporation has twice failed 
to pay the annual license fee on time. Failure to pay annual fees 
on time is a violation of § 2.6(a) of the regulations. 


5. Respondents admitted that during the period of June 19, 
1974, through November 1974, the corporation failed to identify 
dogs which were sold and removed from its premises for sale, af- 
fecting commerce, for use as pets, by affixing an official tag or a 
distinctive and legible tatoo to each animal, or otherwise to iden- 
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tify such animals as required by the Act and regulations. Such 
shipments were not accompanied by ANH Form 18-6, revised, as 
required by the regulations. Respondents used their own form of 
identification which was shown to be inadequate. 


6. The evidence discloses that on April 10, 1974, Dr. John L. 
Van Aken inspected respondent’s premises. In his report he noted 
inadequacies in respondents’ facilities which he informed respon- 
dent Cohen constituted violations of the applicable regulations. At 
that time Dr. Van Aken advised respondent Cohen that respon- 
dents would be given 60 days to comply with the regulations and 
to correct the deficiencies. 


7. Respondents’ premises were next inspected on June 19, 1974, 
by Dr. Van Aken to see if respondents were complying with the 
regulations. In his report (Complainant’s Exhibit 3), Dr. Van 
Aken listed the following inadequacies: 


1. Improper waste disposal; 


Improper interior surfaces; 


$ 

3. Improper indoor drainage; 
4. Improper outdoor drainage; 
5 


Improper housekeeping. 


In addition, he noted that respondents were not using the correct 
forms (ANH 18-6) with respect to the transportation of dogs 
and that no USDA number was assigned and no tag or band placed 
on animals. At the time he discussed all of these infractions with 
Respondent Cohen and left a copy of his report with Mr: Cohen. 
On June 26, 1974, copies of USDA form 18-6 were sent to Mr. 
Cohen with instructions for their use. 


8. Respondents’ premises were next inspected on August 13, 
1974, by Dr. Van Aken accompanied by Mr. Burnison. The reason 
for this inspection was to determine the progress of respondents 
in correcting the deficiencies noted on the two previous inspec- 
tions. A copy of the report of August 13 (Complainant’s Exhibit 
4) discloses that the same items found deficient on June 19 were 
listed as deficiencies on August 13. Little or no corrective actions 
had been taken. Respondent Cohen refused to sign this latter re- 
port at the time because he disagreed with the inspectors’ find- 
ings. Evidence adduced at the hearing discloses the detail of these 
deficiencies which were generally admitted by respondents on 
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brief. These deficiencies are supported by a preponderance of the 
evidence and are the alleged violations of the regulations cited in 
the complaint. They are (translated to the language of the regula- 
tions) : 


(a) Waste disposal facilities were not operated so as to mini- 
mize vermin infestation, odors, and disease hazards; 


(b) The interior building surfaces of indoor housing facilities 
were not constructed or maintained so that they were substanti- 
ally impervious to moisture and could be readily sanitized ; 


(c) A suitable method was not provided to rapidly eliminate 
excess water from indoor housing facilities ; 


(d) Respondents failed to keep their dealer premises clean, 
in good repair, and free of accumulations of trash; 


(e) An effective program for the control of insects, ectopara- 
sites, and avian and mammalian pests was not established and 
maintained ; 


(f) Dogs were not identified properly on the forms prescribed - 
by the agency. 


9. On November 7, 1974, Dr. Van Aken accompanied by Mr. 
E. E. Shook again inspected respondents’ facilities. A copy of the 
report of that investigation signed by Mr. Shook is Complainant’s 
Exhibit 7. This report lists a far larger number of deficiencies 
than any of the previous reports. These listed deficiencies are: 


Improper structural strength of the buildings; 
Improper storage of food and bedding ; 
Improper waste disposal; 

Improper indoor ventilation ; 

Improper indoor lighting; 

Improper interior surfaces; 

Improper indoor drainage; 


Improper outdoor shelter from sunlight; 


--? * F FPP PS 


Improper outdoor shelter from rain or snow; 


—_ 
> 


Improper outdoor shelter from cold weather; 











the 
d in 
ula- 


\ini- 


ities 
nti- 


nate 


ean, 


ara- 
and 


ibed - 


’ the 
int’s 
cies 


BREEDERS 1659 
Cite as 36 A.D. 1650 


11. -Not complying with general requirements for primary en- 
closures ; 


12. Not complying with space requirements for primary enclo- 
sures; 


13. Improper feeding; 

14. Improper watering; 

15. Improper sanitation; 
16. Improper cleaning ; 

17. Improper housekeeping ; 


18. Improper pest control. 


In addition, the report noted no individual IDs on puppies, and no 
use of Form 18-6. At the time of the November 7 inspection the 
findings were discussed with respondent Cohen. A copy of this 
inspection report was subsequently mailed to Mr. Cohen by cer- 
tified mail. 


10. . The complaint was filed on February 3, 1975, on the basis 
of the deficiencies found on the previous August 13, which in sub- 
stantial part were not corrected even by the following November. 
The evidence discloses that the agency made several attempts to 
try to get respondents to put their facilities in compliance with 
the regulations. 


11. On October 23, 1975, Dr. Van Aken made another inspec- 
tion of respondents’ facilities. A report of that inspection was re- 
ceived in evidence as Complainant’s Exhibit 6. This report lists 
seven (7) deficiencies which are substantially the same in charac- 
ter as those reported on August 13, 1974. The report of October 
23, 1975, discloses that Mr. Cohen was away on business at the 
time. Dr. Van Aken reported that the general appearance of the 
facilities had changed for the better, but that there were still very 
decided objections to the manner in which the facilities were main- 
tained. This investigation was made over eight (8) months after 
the complaint was filed. Respondents had still failed to comply 
with the applicable regulations. 


At the time of the hearing, approximately a month following the 
last report, this long-continuing failure to comply with regula- 
tions was brought to respondents’ attention. Respondent Cohen 
acknowledged that there were still some things that remained to 
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be done to bring their facilities into compliance with the regula- 
tions. He stated, however, that he would seriously attempt to co- 
operate with the agency in bringing the facilities into compliance. 


CONCLUSIONS 


Respondents admitted the allegations in Paragraphs I, II and IV 
of the complaint, and stipulated to the allegations in paragraph III 
at the hearing. On the basis of the findings of fact herein, as they 
relate to the report of August 13, 1974, respondents violated sec- 
tions 2.6(a), 2.7(a), 3.1(d), 3.2(d), 3.2(e), 3.7(c), 3.7(d), 2.75 
(a), (b) and 2.50(a) of the regulations. Although repeatedly di- 
rected to do so, respondents failed to comply with the regulations 
over an extended period of time. 


The only matters in issue in this proceeding as argued by res- 
pondents on brief are: 


1. Did respondents wilfully violated the regulations and stan- 
dards issued under the Act in the housing of dogs at their dealer 
premises on or about August 13, 1974? 


2. What sanctions should be imposed for respondents’ viola- 
tions of the Act, regulations and standards? 


The preponderance of evidence adduced at the hearing discloses 
that respondents failed and refused to take corrective action to 
bring their facilities and operations in compliance with the regu- 
lations. They had notice of these violations both prior to and sub- 
sequent to August 13, 1974. It is concluded that their violations of 
the regulations were with full knowledge and were wilful. 


Respondents argue on brief that the sanction requested by the 
agency in its brief is excessive. The Secretary, as set forth in the 
statute, clearly has authority to set standards for operations of 
dealers, and to promulgate rules and regulations to carry out the 
purposes of the Act (7 U.S.C. 2143, 2151). Also, the statute pro- 
vides for the kind of sanctions which may be imposed for viola- 
tions of such rules and regulations as are promulgated to carry 
out the purposes of the Act (7 U.S.C. 2149(a)). In a recent deci- 
sion of first impression under the Act, In re Henry Christ, 35 
A.D. 195, 202, the Judicial Officer set the general policy for im- 
position of sanctions for violations by reference to the general 











[V 


ey 
1 
75 
li- 
ns 


BREEDERS 1661 
Cite as 36 A.D. 1650 


policy applicable to all regulatory laws administered by the De- 
partment as follows: 


“In order to achieve the Congressional purpose of the various regu- 
latory laws administered by this Department, it is the policy of this 
Department to impose severe sanctions upon respondents who have 
engaged in serious or repeated violations of such regulatory laws 
in order to deter future violations not only by such respondents, 
but also by other potential violators.” 


Consistent with this policy, which is concluded to be within the 
authority of the Secretary under section 2149(a) of the Act, the 
suggested sanction of the agency is appropriate. Accordingly, the 
following order requested by the agency is concluded to be not 
excessive in consideration of the facts as found and the policy of 
the Secretary in the exercise of his authority under the Act. 


ORDERS 


“Respondent Breeders, Inc., its officers, directors, agents, em- 
ployees, successors, and assigns, directly or indirectly through any 
corporate or other device, shall cease and desist from: 


1° Failing to pay the annual license fee for a dealer under 
the Act as required by the regulations. 


2. Failing to file an annual report with the Veterinarian in 
Charge within 30 days prior to the anniversary date of its license 
as.a dealer under the Act as prescribed by the regulations. 


3. Failing to provide and operate a waste disposal facility so 
as to minimize vermin infestation, odors, and disease hazards. 


4. Failing to construct and maintain interior building surfaces 
of indoor housing facilities so that they are substantially imper- 
vious to moisture and may be readily sanitized. 


5. Failing to provide a suitable method to rapidly eliminate 
excess water from indoor housing facilities. 


6. Failing to keep its dealer premises clean and in good repair 
in order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards. 


7. Failing to keep its dealer premises free of accumulations of 
trash. 
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8. Failing to establish and maintain an effective program 
for the control of insects, ectoparasites, and avian and mammali- 
an pests. 


9. Failing to identify dogs which it sells and removes from its 
dealer premises by affixing an official tag or a distinctive and 
legible tattoo to each animal or otherwise identify such animals 
as required by the Act and the regulations. 


10. Failing to accompany shipments of animals with a copy 
of ANH Form 18-6, revised, as required by the regulations. 


The license of respondent Breeders, Inc., to operate as a dealer 
under the Act is hereby suspended for 28 days and thereafter until 
respondent Breeders, Inc., demonstrates that its dealer premises 
are in compliance with the standards issued under the Act and 
it is complying with the regulations issued under Act. After the 
expiration of such suspension and when Respondent Breeders, 
Inc., has demonstrated that it is complying with the regulations 
and it dealer premises are in compliance with the standards issued 
under the Act, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


Respondent Simon L. Cohen, his agents and employees, directly 
or indirectly through any corporate or other device, shall cease 
and desist from: 


1. Failing to pay the annual license fee for a dealer under the 
Act as required by the regulations. 


2. Failing to file an annual report with the Veterinarian in 
Charge within 30 days prior to the anniversary date of his license 
as a dealer under the Act as prescribed by the regulations. 


3. Failing to provide and operate a waste disposal facility so 
as to minimize vermin infestation, odors, and disease hazards. 


4. Failing to construct and maintain interior building sur- 
faces of indoor housing facilities so that they are substantially 
impervious to moisture and may be readily sanitized. 


5. Failing to provide a suitable method to rapidily eliminate 
excess water from indoor housing facilities. 


6. Failing to keep his dealer premises clean and in good re- 
pair in order to protect the animals from injury and to facilitate 
the prescribed husbandry practices set forth in the standards. 
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7. Failing to keep his dealer premises free of accumulations 
of trash. 


8. Failing to establish and maintain an effective program for 
the control of insects, ectoparasites, and avian and mammalian 
pests. 


9. Failing to identify dogs which he sells and remove from his 
dealer premises by affixing an official tag or a distinctive and 
legible tatoo to each animal or otherwise identify such animals as 
required by the Act and the regulations. 


10. Failing to accompany shipments of animals with a copy 
of ANH Form 18-6, revised, as required by the regulations. 


These orders shall be effective* 35 days after service of the 
orders upon the respondents, if not appealed to the Secretary 
pursuant to section 4.20 of the Rules of Practice (9 CFR 4.20, 
and as revised by section 1.142(c) of 9 CFR 1.142(c) effective 
February 1, 1977, 42 F.R. 746.) 


Copies hereof shall be served upon the parties. 


(No. 18,104) 


In re MOUNT HOLYOKE COLLEGE. LAWA Docket No. 88. Decided 
October 19, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
it for violating the Act in failing to comply with the regulations and 
standards issued thereunder as found herein. Respondent is ordered to 
cease and desist from said violations. 


Anthony J. Buccitelli, for complainant. 


Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


*The Decision and Order became final and effective September 30, 1977.—Ed. 
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This proceeding was instituted under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seq.), by a Complaint 
filed by the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the regulations issued under the Act (9 CFR 1.1 
et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding 
(9 CFR 4.1; 42 F.R. 10959 and 7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


(1) Mount Holyoke College, hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at College Avenue, South Hadley, Massachusetts 01075. 


(2) The respondent is, and at all times material herein was: 


(a) A school that uses or intends to use live animals in 
research, tests, or experiments, and that purchases or transports 
live animals affecting commerce. 


(b) Registered as a research facility under the Act and 
regulations by the Secretary of Agriculture. 


(8) At the time of registration under the Act, the respondent 
was. apprised of the provisions of the regulations and standards 
and agreed in writing to comply with their provisions. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, the decision 
will be entered. 
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ORDER 


Respondent, its commissioners, directors, trustees, officers, 
agents, and employees, directly or indirectly through any cor- 
porate or other device, in connection with its business as a re- 
search facility’: under the Animal Welfare Act, shall cease and 
desist from failing to file, when due, an annual report which con- 
tains all of the information required by the regulations with the 
Veterinarian in Charge of the State where respondent is regis- 
tered, as required by the regulations. 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the day upon which 
service is made upon respondent. 
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(No. 18,105) 


In re C. D. BURRUS and DONALD L. TROUTMAN, d/b/a BURRUS and 
TROUTMAN LIVESTOCK AND HAULING. P&S Docket No. 5131. 
Decided October 3, 1977. 


Accounts and records ~— incomplete or incorrect — False and incorrect 
weights ~ selling and collecting on the basis of — Purchase weights — 
padding of — Sales invoices — issuance of based on false and incorrect 
weights — Scales — backbalancing of — Scale tickets — issuance of based 
on false weights — Sanction 


Where respondent wilfully violated the Act and the regulations in connec- 
tion with their operations as a dealer thereunder as found herein, res- 
pondents are ordered to cease and desist from said violations. Further, 
respondents are suspended as a registrant under the Act for a period of 
30 days. 


John G. Liebert, Administrative Law Judge. 
John E. Ford, for complainant. 
E. Richard Webber, Memphis, MO and 
William Deas, Kansas City, MO, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended.(7 U.S.C. 181 et seq.), in which Administrative 
‘-Law Judge John G. Liebert filed an initia]. Decision and Order on 
June 16, 1977, which would suspend respondents as a registrant 
for a period of 30 days for assessing and collecting a price for 
. livestock on the basis of false weights obtained by adding an ar- 
bitrary number of pounds to the actual purchase weights. Res- 
pondents appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to the 
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Administrative Procedure Act has been delegated (37 F.R. 28475; 
38 F.R. 10795; 42 F.R. 4395) .1 


Judge Liebert’s findings and conclusions are abundantly sup- 
ported by the record and settled case law and are, therefore, 
adopted as the final Decision in this case (with correction of a 
few typographical errors), followed by additional conclusions and 
the Order by the Judicial Officer. The final Order is identical to 
Judge Liebert’s Order except for a change in the effective date, as 
a result of the appeal. 


Since the issues have been thoroughly briefed, and the evidence 
so overwhelmingly establishes respondents’ violations, respond- 
ents’ request for oral argument, which is discretionary (9 CFR 
202.18), is denied. See National Labor Relations Board v. Clausen, 
188 F.2d 439, 444 (C.A. 3), certiorari denied, 342 U.S. 868. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on April 9, 1975, by the Ad- 
ministrator, Packers and Stockyards Administration. The com- 
plaint charges that the respondents, who operated as a partner- 
ship which was registered as a dealer under the Act, wilfully vio- 
lated Sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) 
and Sections 201.46, 201.55, 201.71, and 201.73-1 of the regula- 
tions (9 CFR 201.46, 201.55, 201.71, and 201.73-1) in certain of 
their activities during the period from March 7, 1974, through 
May 21, 1974. 


Oral hearing on the matter was held in Hannibal, Missouri, on 
December 16, 1975, before Administrative Law Judge John G. 
Liebert. In this proceeding complainant is represented by John E. 


1 The office of Judicial Officer as a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450¢-450g), and Reorganization Plan No. 2 of 19538 (5 U.S.C. 1970 
ed., Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer, and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Ford, Esq., Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D. C., and Respondents are 
represented by E. Richard Webber, Esq., Attorney, Memphis, 
Missouri. Following the hearing attorneys for the parties filed 
proposed findings of facts and briefs. 


THE ISSUES 


1. The first charge in the complaint is that respondents sold 
certain lots of livestock during the period commencing March 7, 
1974, through May 21, 1974, on the basis of false and incorrect 
weights which respondents obtained by adding an arbitrary num- 
ber of pounds to the actual purchase weights of such livestock ; 


2. The second charge in the complaint is that sales invoices 
issued by respondents on which they assessed payment showed 
false weights, and that copies of these invoices were retained as 
a part of their books and records; 


3. The third charge in the complaint is that respondents, on or 
about May 22, 1974, in connection with the weighing of livestock, 
failed to operate their livestock scale in accordance with “Instruc- 
tions For Weighing Livestock” issued by the Packers and Stock- 
yards Administration, in that they: 


(a) weighed livestock when such scale was not in balance; 
(b) failed to record the time of a zero balance; 


(c) failed to weigh each draft of livestock to the nearest 
minimum graduation; and 


(d) operated the scale in such a manner as to favor the 
respondents on weighing purchases. 


4. The fourth charge in the complaint is that respondents, in 
connection with the transactions enumerated in paragraphs II 
and III of the complaint, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in their business under the Act, including scale tickets 
and accounts of sales and invoices which showed the true and cor- 
rect weight of livestock purchased or sold on a weight basis. 


Respondents denied all of the aforementioned charges in the 
complaint. 
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Pertinent Sections of the Act Involved 


Title 7 U.S.C. in pertinent parts provides: 


“§ 213. Prevention of unfair, discriminatory, or deceptive practices 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly discrimi- 
natory, or deceptive practice or device in connection with deter- 
mining whether persons should be authorized to operate at the 
stockyards, or with receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing, or handling, in commerce, of livestock.” 


(b) * * * 


“§ 221. Accounts and records of business; punishment for failure 
to keep 


Every packer or any live poultry dealer or handler, stockyard 
owner, market agency, and dealer shall keep such accounts, records, 
and memoranda as fully and correctly disclose all transactions in- 
volved in his business, including the true ownership of such busi- 
ness by stockholding or otherwise. Whenever the Secretary finds 
that the accounts, records, and memoranda of any such person do 
not fully and correctly disclose all transactions involved in his busi- 
ness, the Secretary may prescribe the manner and form in which 
such accounts, records, and memoranda shall be kept, and thereafter 
any such person who fails to keep such accounts, records, and memo- 
randa in the manner and form prescribed or approved by the Secre- 
tary shall upon conviction be fined not more than $5,000, or impris- 
oned not more than three years, or both. Aug. 15, 1921, ¢. 64, § 401, 
42 Stat. 168; Aug. 15, 1921, c. 64, § 508, as added Aug. 14, 1935, 
c. 532, 49 Stat. 649.” 


Pertinent Sections of the Regulations Involved 


Title 9 of the Code of Federal Regulations sets forth the regu- 
lations issued under the Act by the Secretary of Agriculture which 
Respondents are charged with violating. In pertinent part they 
provide: 


“§ 201.46 Stockyard owners, market agencies, dealers, and licensees 
to keep daily record. 


(a) Each stockyard owner, in addition to other necessary re- 
cords, shall make and keep an accurate record of the number of 
head of each class of livestock received, shipped, or disposed of 
locally each day. Each market agency or dealer buying or selling 
livestock on a commission basis or otherwise, except packer buyers 
registered as dealers to purchase livestock for slaughter only, in 


addition to other necessary records, shall.make and keep an accu- 


rate record of the number and weight of livestock bought, sold, or 
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otherwise disposed of each business day, the prices paid or received 
therefor, and the charges made for services.” 


(b) * aa * 
“§ 201.55 Purchases and sales to be made on actual weights. 


When livestock or live poultry is bought or sold on a weight 
basis in transactions subject to the provisions of the act, settlement 
therefor shall be on the basis of the weight shown on the scale ticket 
or correction ticket, as the case may be. Any weight figures shown 
on accounts of sale, accounts of purchase, invoices, bills, or state- 
ments issued in connection with transactions subject to the act shall 
be actual weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of livestock, 
or on scales operated by licensees, in the case of live poultry, at the 
place and at the time of the consummation of the transactions in 
question or, if not, shall be appropriately explained on the account- 
ings, bills, or statements issued.” 


“§ 201.71 Accurate weights. 


Each stockyard owner, market agency, dealer, or licensee who 
weighs livestock or live poultry shall install, maintain, and operate 
the scales used for such weighing so as to insure accurate weights. 
All livestock sales shall be equipped with a type-registering weigh- 
beam, a dial with a mechanical ticket printer, or a similar device 
which shall be used for printing or stamping the weight values on 
scale tickets.” 


“§ 201.73-1 Instructions for weighing livestock. 


Stockyard operators, market agencies, dealers, and packers who 
operate scales on which livestock is weighed in purchase or sales 
transactions are responsible for the accurate weighing of such live- 
stock. They shall supply copies of the instructions in this section 
to all persons who perform weighing operations for them and direct 
such persons to familiarize themselves with the instructions and to 
comply with them at all times. This section shall also apply to any 
additional weighers who are employed at any time. Weighers must 
acknowledge their receipt of these instructions and agree to comply 
with them, by signing in duplicate, P&SA Form 215 provided by the 
Packers and Stockyards Administration. (A facsimile copy of this 
form appears at the end of this section.) One copy of the form is to 
be filed with an area office of the Packers and Stockyards Admin- 
istration and the other retained by the agency employing the 
weighers. 


(a) Balancing the empty scale. 


(1) The empty scale shall be balanced each day before weighing 
begins, and maintained in correct balance while weighing operations 
continue. The zero balance shall be verified at intervals of not more 
than 15 drafts or 15 minutes, whichever is completed first. In addi- 
tion, the zero balance of the scale shall be verified whenever a 
weigher resumes weighing duties after an absence from the scale 
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and also whenever a load exceeding half the scale capacity or 10,000 
pounds (whichever is less) has been weighed and is followed by a 
load of less than 1,000 pounds, verification to occur before the weigh- 
ing of the load of less than 1,000 pounds. 


(2) The time at which the empty scale is balanced or its zero 
balance verified shall be recorded on scale tickets or other permanent 
records. Balance tickets must be filed with other scale tickets issued 
on that date, 


(8) * * * 


(4) Weighbeam scales shall be balanced by first seating each 
poise securely in its zero notch and then moving the balance ball to 
such position that a correct zero balance is obtained. A scale equip- 
ped with a balance indicator is correctly balanced when the pointer 
comes to rest at zero. A scale not equipped with a balance indicator 
is correctly balanced if the weighbeam, when released at the top or 
bottom of the trig loop, swings freely in the trig loop in such man- 
ner that it will come to rest at the center of the rig loop. 


(5) « * * 

(6) * * * 

(b) Weighing the load. 
(1) * * * 


(c) Recording the weight. 
(1) * * * 
(d) Scale tickets. 


(1) Scale tickets used to record the weight values of livestock 
in purchase or sales transactions shall be used, at any given scale, 
in the order of their consecutive serial numbers unless otherwise 
marked to show the order of their use. All tickets shall show the 
date of the weighing and the name or initials of the weigher per- 
forming the weighing service. 


(2) No scale tickets shall be destroyed or otherwise disposed of 
because they are soiled, damaged, incorrectly executed, or voided. 
They shall be preserved and filed to comprise a complete serial 
number sequence. 


(3) No scale ticket shall be used to record the weight of a live- 
stock draft for ‘catch-weight,’ inventory, transportation charge or 
other nonsale purposes unless the ticket is clearly marked to show 
why the weight was determined.. 


(4) When weight values are recorded by means of automatic 
recording equipment directly on the accounts of sale or other basic 
records, such record may serve in lieu of a scale ticket. 


(e) Weigher’s responsibilities. 
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(1) The primary responsibility of a weigher is to determine and 
accurately record the weight of livestock drafts without prejudice 
or favor to any person or agency and without regard for livestock 
ownership, price, condition, fill, shrink, or other considerations, A 
weigher shall not permit the representations or attitudes of any per- 
sons or agencies to influence his judgment or action in performing 
his duties. 


(2) * * * 


(3) Accurate weighing and correct weight recording require 
that a weigher shall not permit his operations to be hurried to the 
extent that inaccurate weights or incorrect weight records may re- 
sult. Each draft of livestock must be weighed accurately to the near- 
est minimum weight value that can be indicated or recorded. Manual 
operations connected with balancing, weighing, and recording shall 
be performed with the care necessary to prevent damage to the 
accurately machined and adjusted parts of weighbeams, poises, and 
printing devices.” 


(4) * * * 
(f) * * * 


(g) * * * (Underscoring added.) 


FINDINGS OF FACT 


1. Respondents, C. D. Burrus and Donald L. Troutman, are 
partners d/b/a Burrus and Troutman Livestock and Hauling. 
They operate one of the largest hog buying stations in Missouri 
with facilities located at Memphis, Missouri. Respondents are and 
at all times material herein were: 


(a) engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(b) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. During May and June 1968, the Packers and Stockyards 
Administration made a general survey of the hog buying stations 
in Missouri. This survey disclosed that certain practices in gen- 
eral use in marketing livestock in Missouri were in violation of 
the Packers and Stockyards Act. The agency held meetings with 
market operators to secure their cooperation in correcting these 
illegal practices. Respondents by certified mail received a copy of 
a general letter issued on December 9, 1968, to buying stations in 
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the State specifying the illegal practices and directing that these 
be stopped by January 1, 1969. The practices listed were: 


Failure to issue a proper accounting to the producer ; 


bo 


Failure to issue a proper accounting to the packer or pur- 
chaser ; 


3. Failure to retain the accounting received from the packer 
or purchaser ; 


4. Failure to maintain proper books and records; 


5. Failure to maintain the scales and provide proper weighing 
services as required under the Act; 


6. Failure to use scale tickets as required under the Act; 


7. Furnishing prices and related information to competitor 
buyers; 


8. Failure to pay promptly for livestock purchases; 
9. Free trucking or trucking at less than cost. 


Attached to this letter was a three page detailed description of 


the kinds of practice summarized. (Complainant’s Exhibit No. 2.) 


In addition, in order to assist all operators in the conduct of 
their weighing practices, the agency issues to all operators “In- 
structions for Weighing Livestock’. (Complainant’s Exhibit No. 
4.) Receipt of this publication was acknowledged by Respondents. 
(Complainant’s Exhibit No. 3.) Regulations require instructions 
for operation of scales to be posted in close proximity to scales as 
a reminder to operators of things which should be done for the 
correct operation of the scale. 


3. The Act and the regulations place great stress on the cor- 
rect weighing of livestock and the proper operation of livestock 
scales by stockyards, market agencies, and dealers. This is evi- 
denced by the detailed instructions for the operation of scales and 
weighing practices generally set forth in the regulations supra. 


4. On, May 22, 1974, Mr. Jewel Eastham, Supervisory Scale 
and Weighing Specialist for the Kansas-Missouri area of the 
Packers and Stockyards Administration, accompanied by Mr. 
Morgan W. Stephens, Assistant Chief of the Scales and Weighing 
Branch of the Livestock Marketing Division of the Packers and 
Stockyards Administration, conducted a routine investigation of 
the operations at respondents’ buying station. This investigation 
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consisted of checking the livestock scales, the general weighing ~ 
practices of respondents, and a review of the purchase and sales 
records. The investigators were present at the plant for about 4 
or 414 hours on May 22. 


5. The first thing that the investigators did was to check Re- 
spondents’ scales. These were found to be five pounds out of bal- 
ance which, until adjusted, had the effect of short-weighing each 
lot weighed by that amount. Reweighing of 5 lots of hogs and 
checking respondents’ scale tickets with the investigators re- 
weight tickets verified this fact. Short-weighing favors respond- 
ents who purchased hogs on the basis of the erroneous scale tick- 
ets. Failure of the weigher to maintain the scale at zero balance 
was the cause of the five-pound imbalance found (Point 1 of “In- 
structions’’.) In addition, the investigators noted that respondents, 
generally, failed to show the time of zero balance on their scale 
tickets. (Point 3 of “Instructions”.) 


The testimony of persons operating the scale was to the effect 
that respondents paid serious attention to correctly weighing live- 
stock. In addition, the testimony of several farmers who weigh 
hogs on their own scales prior to delivery to respondents’ yard 
disclosed that, generally, the farmers’ weights and respondents’ 
weights were approximately the same, allowing only for normal 
shrinkage which was within an approximate 1 per cent. It was 
generally acknowledged by the farmers testifying that they were 
satisfied with respondents’ weights of their hogs on delivery. 


These findings of the investigators with respect to respondents 
weighing practices were discussed with respondent Troutman 
who advised that he would take corrective action. 


The preponderance of the evidence discloses that respondents 
failed to operate and maintain their scale in accordance with the 
“Instructions for Weighing Livestock” and in accordance with 
the pertinent regulations. 


6. Mr. Eastham, one of the investigators, testified that the 
records of transactions kept by respondents consisted of (a) daily 
purchase sheets; (b) carbon copies of invoices sent out; (c) can- 
celled checks; and (d) scale tickets. A daily purchase sheet re- 
corded on a single sheet all of the purchases made by lot on the 
date indicated. The weights of each lot and the total price of the 
lot was entered. Complainant’s Exhibits 5 through 12 included 
copies of purchase sheets, invoices, cancelled checks, and some 
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scale tickets. Testimony of Mr. Stephens, the other investigator, 
disclosed that scale tickets were all kept in a box and so inter- 
mixed as to make association with particular lots difficult and in 
some cases impossible. 


The testimony is that respondents usually purchased to fill spe- 
cific orders, usually for delivery on the same day. The purchase 
records indicate groupings of particular lots purchased, which 
quantities and weights correspond to invoices on the same date. 
Altho the individual respondents did not give any evidence at all 
at the hearing, it is concluded that, when the daily purchase record 
shows hogs and weights grouped in the manner described above, 
and this corresponds with the same number of animals on an in- 
voice, issued on the same date, the specific animals identified on 
the purchase sheet are the specific animals coverd by the invoice. 
Examination of th complainant’s exhibits corroborates this con- 
clusion. The groupings disclosed have no other apparent pur- 
pose, and the method is consistent. 


7. Complainant’s Exhibit No. 5 discloses that Armour & Com- 
pany, St. Joseph, Missouri, purchased 184 hogs from respondents 
on March 11, 1974. The invoice, signed by respondent Troutman, 
shows that Armour paid $15,755.93 for these hogs on the basis 
of a billed weight of 43,895 pounds. The only other item on the 
invoice was “dealer service” in the amount of $87.79. This item 
represents respondents’ agreed-upon commission at the rate of 
$.20 per hundredweight. Attached to the invoice was a series of 
scale tickets purporting to be the scale tickets verifying the pur- 
chase weight of the hogs as shown on the invoice. All of these 
records came from Armour’s files—they were not a part of re- 
spondents’ files. 


Mr. Francis Drew, the Procurement Manager for Armour, de- 
scribed the company’s method of doing business with respondents. 
Armour dealt with respondents only a short period of time, 
approximately four months. During this period they purchased 
approximately 250 hogs a week. Respondents would be instructed 
to buy a specific number of hogs within a certain weight range 
and within a certain price range. These purchases were usually 
made for delivery on the date of purchase. Armour supplied to 
respondents some blank invoice forms to be filled in by respond- 
ents. Respondents were paid a commission of $.20 per hundred- 
weight as total compensation for their procurement efforts, to be 
shown as a Separate item on the invoice. In the event Armour 
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authorized feeding, which was only in the event the hogs were held | 


by Respondents overnight, the cost of feed was to be shown as a 
separate item on the invoice. The invoice delivered to Armour 
with the hogs was expected to reflect the purchase weight of the 
hogs. Armour allowed for shrinkage within a range of 1 per cent 
to approximately 3 per cent based upon the judgment of the re- 
ceiver at Armour’s plant. As long as the hogs delivered to Armour 
were within an acceptable shrink range from the purchase weights 
shown on the invoices no question would be raised. Armour does 
not weigh any of the hogs on delivery. The correct weight is the 
responsibility of the deliverer (respondents) and is reflected on 
the invoice verified by the scale tickets which accompany the in- 
voices. Mr. Drew testified that shipments are rejected unless the 
scale tickets showing the weight of the hogs are attached to the 
invoice. 


The records of respondents show that 184 hogs were purchased 
from Unionville Sales Company, Unionville, Missouri, on March 
11, 1974, with a weight of 43,595 pounds. Respondents’ records 
show that 184 hogs, sent by them to Armour via Hastead Truck- 
ing Company, were weighed in at the St. Joseph Stockyards (ad- 
jacent to Armour’s plant), at St. Joseph, Missouri, at 2:20 a.m. 
on March 12, 1977. The weight on the St. Joseph Stockyards ticket 
is shown as 42,675 pounds. The difference between the weight of 
43,595 pounds for 184 hogs shown on the Unionville Sales invoice 
of March 11 to respondents and the 42,675 pounds shown on the 
St. Joseph Stockyards weigh ticket for 184 hogs is accounted 
for as normal shrink (approximately 2.1 per cent) for the move- 
ment of this quantity of hogs from Unionville Sales (Unionville, 
Missouri) to St. Joseph Stockyards (St. Joseph, Missouri) weigh- 
ing station, which is adjacent to Armour & Company’s receiving 
plant. 


Respondents’ daily purchase sheet indicates that the identical 
184 hogs purchased from Unionville Sales on March 11 were the 
hogs shipped to Armour. Respondents’ purchase records for 
March 11 show two groupings of hogs—one of a quantity to fill 
Armour’s order and one of a quantity to fill an order for Wilson 
and Company. Respondents’ records for March 11 do not show 
that the hogs purchased from Unionville were trucked to respond- 
ents’ yard, unloaded, sorted, and a new mixture of 184 hogs were 
loaded and shipped from respondents’ yard to Armour. Although 
this latter concept is the rationalization of respondents’ attorney 


ie ee eee ee 





eld | 


sa 
our 
the 
ent 
re- 
yur 
hts 
oes 
the 


in- 
the 
the 


sed 
rch 
rds 
ck- 
ad- 


ket 
of 
ice 
the 
ted 
ve- 
lle, 
zh- 
ing 


cal 
the 
for 
fill 
on 
OW 
id- 
are 
gh 
ley 


Cc. D. BURRUS 1679 
Cite as 36 A.D. 1668 


by way of explaining the conflicting records, it is not creaible for 
several reasons. 


Respondents gave no testimony whatever to support the con- 
tention that the hogs were moved as their attorney argues. We 
have available only the stark records. These disclose that the 
weight range of the hogs purchased at Unionville were within the 
range ordered by Armour. The quantity was the quantity ordered 
by Armour which, according to Armour’s purchasing officer, ex- 
pected hogs to be delivered on the date purchased. The roads were 
such that a movement from Unionville directly to Armour was 
considerably shorter than a movement from Unionville to re- 
spondents to Armour. No acceptable reason has been advanced to 
show why a longer and more expensive route would have been 
undertaken when the obviously more practical routing was from 
Unionville to Armour direct. Moreover, the evidence is clear that 
loading, unloading and hauling are all movements which increase 


materially the shrink of hogs which is not desirable. Respondents’ 


argument is not supported by records. 


Respondents’ records show a difference between the purchase 
weight of the 184 hogs weighed and purchased at Unionville and 
the billed weights by Respondents to Armour of 300 pounds, i.e., 
Armour was billed for an extra 300 pounds for no apparent rea- 
son. Respondents’ attorney argues that this is due to the hogs 
having been moved to respondents’ yard, unloaded, fed, sorted, 
and a new composite group of hogs were loaded and shipped—and 
that the 300 pounds extra was food and water injected at re- 
spondents’ yard. There are no records—and no testimony was ad- 
duced to support this contention. Moreover, if this contention be 
true the cost of the feed should have been billed to Armour at the 
cost of feed, not as animal weight. This was Armour’s instruc- 
tions and the testimony of its procurement officer. 


The preponderance of evidence adduced is that the 184 hogs 
purchased at Unionville were moved directly from Unionville to 
Armour. No credible evidence has been advanced to support a 
contrary conclusion, and specifically no record evidence, as re- 
quired by the regulations, supports such a contrary conclusion. 


Having concluded that the shipment of 184 hogs to Armour on 
March 11 was composed of the identical hogs purchased at Union- 
ville on that date, the evidence discloses two sets of weights for 
the same animals—both purporting to show the correct purchase 
weights. The weights in respondents’ records are celarly the cor- 
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rect weights for the purchase, for they are the weights billed by . 


Unionville to respondents and paid for by respondents. No actual 
weight tickets were found at respondents’ office, but Unionville’s 
invoice reflects specific weights of several lots comprising in the 


aggregate 184 hogs at 43,595 pounds. This would be the weight | 


which Armour expected to pay for. In addition, this weight (with 
allowance for normal] shrink) correlates with the weight recorded 
at St. Joseph Stockyards for the animals delivered. But Armour 
saw none of these documents. 


What Armour saw was an invoice reflecting a purchase weight 
which was 300 pounds greater than the actual purchase weight 
paid for by Respondents. The scale tickets, dated March 11, at- 
tached to the invoice are apparently completely erroneous. On 
their face they show no place of the weighing or origin of the tick- 
et. No testimony was adduced by respondents with respect to them 
although the Judge asked for an explanation. Moreover, they do 
not relate to respondents’ purchases of any lots on that date as 
shown on its daily purchase record. We must conclude, therefore, 
that these scale tickets are complete fabrications sent along with 
the invoice to Armour to meet its requirement for scale ticket 
verification of invoiced weights. These scale tickets show an ag- 
gregate weight which is 300 pounds more than the true purchase 
weights, and is not accounted for by any of respondents’ records 
or other information from any source. 


Extrapolations using the verified weights from Respondents’ 
records show a shrink for these 184 hogs upon delivery at Armour 
to be 2.1 per cent, whereas the additional 300 pounds of invoiced 
weight induced Armour to believe that the true shrink was 2.8 
per cent. This latter shrink was within the acceptable range estab- 
lished by Armour, so the invoice was accepted on its face and paid. 
Mr. Drew testified that an increase of shrink could go undetected 
as long as the weight of ‘the hogs delivered was within the ac- 
ceptable range for shrink. He did, however, testify that Armour 
expected to be billed on the basis of actual purchase weights, and 
that this was the reason for wanting scale tickets to support the 
invoiced weights. 


8. On April 30, 1974, respondents sold 174 hogs to Armour & 
Company, Mason City, lowa. The covering invoice from Respond- 
ents’ records (Complainant’s Exhibit No. 12), the amount of 
which was paid, shows a purchase weight of 41,895 pounds. Re- 
spondents’ purchase records for April 30 show a grouping of 174 
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hogs from various sellers as having an aggregate purchase weight 
of 41,685 pounds. It would appear that this grouping is for the 
purpose of ascertaining the particular hogs in the lot of hogs de- 
livered to Armour on April 30. The invoice to Armour shows an 
additional 210 pounds which is not accounted for by records of 
any sort. No special Armour invoice or attached scale weight 
tickets are in evidence. 


9. Respondents’ principal customer is Wilson & Company, 
Cedar Rapids, Iowa, which purchases approximately 70 per cent 
of all hogs sold by respondents. The testimony of Mr. Harry Sar- 
geant, assistant head hog buyer for Wilson & Company, is that 
Wilson pays respondents a commission of $.20 per hundredweight 
for hogs delivered to and accepted by it. This commission is added 
to the price of the hogs when billed. Wilson does not require scale 
tickets to verify the invoiced weights. Before accepting hogs Wil- 
son & Company weighs-in the animals, and, if the invoiced weights 
are correct, allowing for shrink up to approximately 3 per cent, 
the animals are accepted and paid for. It is expected that the 
weights shown on the invoice are the actual purchase weights at 
which respondents purchased the hogs. The testimony is that the 
company does not pay for feed for hogs while in the hands of 
respondents unless respondents are instructed to feed the hogs, 
usually only if held over night, or over a week-end. When these 
instructions are given, respondents show the cost of the feed as 
a separate item on the invoice. This was the agreed upon way of 
paying for feed. As is the case with Armour, Wilson usually gives 
a purchase order for a quantity of hogs of a general weight and 
at a specified price. This order is usually to be filled and delivered 
on date of procurement by respondents. 


10. On May 21, 1974, respondents sold 171 hogs to Wilson & 
Company. The covering invoice, which was paid, shows the pur- 
chase weight as 42,745 pounds (Complainant’s Exhibit No. 6). 
Respondents’ purchase account sheet shows that it purchased 171 
hogs on May 21 having an aggregate weight of 42,620 pounds as 
verified by sellers weight tickets. From Respondents’ records 
these are the identical hogs delivered on the same day to Wilson 
& Company. The invoice to Wilson shows an additional 125 pounds 
which is not accounted for by records of any sort. 


11. On May 1, 1974, respondents sold 143 hogs to Wilson and 
Company. The covering invoice (Complainant’s Exhibit No. 7), 
which was paid, shows one lot of 59 head as having a purchase 
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weight of 13,960 pounds. This was the only one of the specific 
lots which was identified in Respondents’ purchase records for 
May 1. Respondents had no identifiable scale weight tickets for 
these 59 animals, however, its purchase records show a purchase 
weight of 13,885 pounds for these animals. From respondents’ 
records these are the identical hogs delivered on the same day to 
Wilson & Company. The invoice to Wilson shows an additional 75 
pounds for this lot of 59 hogs which is not accounted for by re- 
cords of any sort. 


12. On March 11, 1974, respondents sold 344 hogs to Wilson 
& Company. The covering invoice (Complainant’s Exhibit No. 8), 
which was paid, shows the purchase weight as 85,675 pounds. Re- 
spondents’ purchase records for March 11 grouped several lots 
together as if for two separate shipments to customers. One lot 
was for 184 animals which is identified as having been sold to 
Armour & Company on March 11 (see Finding 7). All of the re- 
maining animals purchased on March 11 by respondents aggre- 
gated 344. So it is these animals which constituted the shipment 
of 344 hogs to Wilson. Respondents’ purchase records show the 
aggregate purchase weight of these 344 hogs to be 85,225 pounds. 
The invoice to Wilson & Company shows an additional 450 pounds 
which is not accounted for by records of any sort. 


13. On May 17, 1974, Respondents sold 167 hogs to Wilson & 
Company. The covering invoice (Complainant’s Exhibit No. 9), 
which was paid, shows the purchase weight as 41,495 pounds. Re- 
spondents’ purchase records for May 17 show a grouping of 167 
hogs having an aggregate purchase weight of 41,395 pounds. It 
would appear that this grouping is the lot of hogs delivered to 
Wilson & Company. The invoice to Wilson shows an additional 100 
pounds as purchase weight which is not accounted for by records 
of any sort. 


14. On April 2, 1974, respondents sold 176 hogs to H. H. Meyer 
Packing Co., Cincinnati, Ohio. The covering invoice (Complain- 
ant’s Exhibit No. 10), which was paid, shows the purchase weight 
as 42,155 pounds. Respondents’ purchase records for April 2 show 
a grouping of 176 hogs from various sellers as having an aggre- 
gate purchase weight of 41,955 pounds. It would appear that this 
grouping is the lot of hogs delivered to Meyer. The invoice to 
Meyer shows an additional 200 pounds purchase weight which is 
not accounted for by records of any sort. 


15. On March 7, 1974, respondents sold 48 hogs to Bering 
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Stockyards, Bering, Missouri. The covering invoice (Complain- 
ant’s Exhibit No. 11), which was paid, shows the purchase weight 
of these hogs as 10,530 pounds. Respondents’ purchase records for 
March 7 show a grouping of 48 hogs from a single seller as hav- 
ing a purchase weight of 10,430 pounds. It would appear that this 
is the lot of hogs delivered to Bering. The invoice to Bering shows 
an additional 100 pounds purchase weight which is not accounted 
for by records of any sort. 


16. Respondents’ principal argument is that the weight differ- 
ences billed to various purchasers can be accounted for by food 
and water injested by hogs while in Respondents’ yard after their 
purchase and before delivery to Respondents’ customers. Some 
evidence was introduced which would indicate the availability of 
water in respondents’ pens and some feed on occasion. However, 
there was no showing whatever to correlate any such additional 
weights with the specific increase in weights shown on respond- 
ents’ invoices. If, in fact, these additional weights were put on by 
the hogs, the animals should have been re-weighed before loading 
for delivery. Respondents had a readily available scale which could 
have been used for that purpose. In fact, this is what the regula- 
tions contemplate. The regulations call for true weights, not esti- 
mated weights—and records to reflect the exact nature of all 
transactions and facts involved. Respondents’ records do not sup- 
port their contention. Moreover, such contention would require ac- 
tions which would be in violation of their customers’ specific in- 
structions. Respondents’ argument is not credible. 


17. On June 5, 1974, the investigators returned to respond- 
ents’ office to make a more general review of their records. As a 
result, they compiled a list of transactions covering the period 
commencing February 13, 1974, through May 30, 1974. This list 
discloses 36 transactions in which respondents’ records indicate 
that larger purchase weights were invoiced than shown on their 
daily purchase sheets for the same lots of hogs. These transactions 
show additional weights invoiced ranging from 75 pounds to 1,035 
pounds. According to the testimony of investigator Eastham, there 
is just no record to support these increases in the weights. The list 
of these transactions appears as Complainant’s Exhibit No. 13. 
Respondents, although given an opportunity to explain these listed 
transactions, and to explain these added weights, did not do so. 
Complainant’s Exhibit No. 13 was received in evidence solely for 
the purpose of showing the pattern, or method, of respondents’ 
bookkeeping activities over an extended period of time. 
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18. On the basis of the foregoing Findings of Fact 6 through 
17, and the preponderance of the evidence, we find, as a matter of 
fact, that respondents failed to keep accounts and records which 
fully and correctly disclose all transactions involved in their pur- 
chases and sales of hogs. In addition, we find (Finding of Fact 7) 
that respondents created false and misleading scale tickets and 
other documents to conceal actual transactions involved for the 
purpose of misleading customers to respondents’ monetary ad- 
vantage. 


We find, also, that respondents’ method of operation was such 
that they arbitrarily inflated the true purchase weights of hogs by 
amounts which were within the shrink range tolerated by their 
customers. This method of operation generally misled their cus- 
tomers who, in the absence of actual and true scale tickets, be- 
lieved the purchase weights reflected on the invoices to be true 
when, in fact, they were not. In consideration of the fact that re- 
spondents’ total agreed upon commission was $.20 per hundred- 
weight, and the price of hogs was in the range of plus or minus 
$35.00 per hundredweight, it is evident that every additional 
pound of inflated weight paid for by customers returned to re- 
spondents approximately $.35. This had the effect of increasing 
respondents’ charges many times without disclosure to their cus- 
tomers. 


CONCLUSIONS 


Finding of Fact 5 discloses that respondents operated the scale 
while it was improperly balanced. This is in direct violation of 
sections 201.71 and 201.73-1 (specifically the “Instructions For 
Weighting Livestock’) of the regulations issued by the Secretary 
to implement the Act. While it has been held that regulations 
issued under the Act are advisory only, the effect, as disclosed by 
the facts in this case, of respondents’ failure to observe the cited 
regulations, resulted in inaccurate or misweighing of livestock and 
the imprinting of incorrect weights on scale tickets issued in 
transactions. These effects have consistently been held to be vio- 
lations of Section 213(a) of the Act as an unfair and deceptive 
practice. (See In re Kenneth W. Miller and Walter L. Humphlett, 
d/b/a Miller and Humphlett, 33 A.D. 88 (1974) ; In re Whiteville 
Livestock Auction, Inc., and Kenneth Tyrone Coleman, 31 A.D. 
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857 (1872); In re George K. Reaves, d/b/a Reaves Livestock, 30 
A.D. 1455, 1465 (1971); In re R. D. Bryan, 29 A.D. 816 (1970) ; 
In re J. W. Moore, 26 A.D. 546 (1976) ). 


In view of the fact that respondents were well aware of 
the necessity to maintain and operate the scale properly through 
direct knowledge of the “Instructions For Weighing Livestock”, 
together with the admonitions contained in the Packers and Stock- 
yards Administration letter of December 9, 1968, we can only con- 
clude that respondents’ failure to maintain and operate the scale 
properly was wilful in the light of the Secretary’s definition of 
“wilfulness” set forth in In re J. A. Speight, 33 A.D. 280, 297-98. 


Finding of Fact 7 discloses that respondents in one transaction 
issued completely false scale tickets. This is in direct violation 
of Section 201.55 of the regulations and the effect of such action 
constitutes a deceptive practice in direct violation of Section 
213(a) of the Act. 


Findings of Fact 7 through 18 disclose that respondents issued 
invoices, and collected money on the basis thereof, which showed 
false weights for the hogs involved in eight transactions. More- 
over, this was found to be a practice of respondents over a period 
of several months. This kind of activity is in direct violation of 
Section 201.55 of the regulations and has been held to be a direct 
violation of Section 213(a) of the Act as an unfair and deceptive 
practice. (See In re Arnold Fairbank, d/b/a Arnold Fairbank 
Cattle Company, 27 A.D. 1871 (1968) and cited cases; cf. also, 
In re George K. Reaves, d/b/a Reaves Livestock, supra, and cited 
cases. ) 


Findings of Fact 6 through 18 disclose that respondents failed 
to keep accurate and complete records and accounts of all transac- 
tions. This is a direct violation of Section 201.46(a) of the regula- 
tions and has been held to be a direct violation of Section 221 of 
the Act. (See In re Joseph L. Mitchell, d/b/a LaSalle County Live- 
stock Marketing Center, 21 A.D. 124, 133, affm’d, 308 F.2d 855 
(C. A. 7, 1962), cert. den. 372 U.S. 935 (1968) ; cf. also, In re Ken- 
neth W. Miller and Walter L. Humphlett, d/b/a Miller and 
Humphlett, supra, and cited cases.) 


~ It is obvious that respondents’ actions as found in Findings of 
Fact 7 through 17 were wilful, for they were deliberate acts taken 
to hide the true facts of certain aspects of the transactions, or to 
keep inaccurate records of such facts. 
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The Packers and Stockyards Administration has suggested that, 
in addition to an order requiring respondents to cease and desist 
from the illegal practices and to comply with its regulations, the 
respondents’ license to operate as a dealer, or market agency, be 
suspended for a period of thirty days as a disciplinary sanction. 
This sanction is in accordance with the announced policy of the 
Secretary and is determined to be appropriate in the circum- 
stances. Accordingly, it is concluded that such an order be issued. 


JUDICIAL OFFICER’S ADDITIONAL CONCLUSIONS 


Respondent Donald Troutman admitted to Morgan W. Stephens, 
Assistant Chief of complainant’s Scales and Weighing Branch, 
that they arbitrarily added weight to livestock shipments, stating 
that you had to do this survive (Tr. 59, 63, 92-93). Later, respond- 
ent Troutman said that the “arbitrary weight add-on was to com- 
pensate for the feed and water he fed the hogs after he had bought 
them, before he shipped them” (Tr. 63). As shown above, respond- 
ents’ argument as to feeding and watering is not credible. In any 
event, however, there were no scale tickets to justify the added 
weights even if the hogs had been fed and watered. 


Significantly, neither respondent testified in this proceeding. 
Accordingly, under the settled principle which has been followed 
in many proceedings, before this Department? and in many ju- 
dicial proceedings, I infer that their testimony would have been 
adverse. “It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have contradicted.” 





2 See, e.g., In re Eric Loretz, 36 Agr Dec (decided July 7, 1977); In re DeJong Packing 
Company, 36 Agr Dec (decided June 30, 1977); In re Central Arkansas Auction Sale, Inc., 
36 Agr Dec 764 (1977), appeal pending; In re Livestock Marketers, 35 Agr Dec 1552, 1558 
(1976), appeal pending; In re Whaley and Goover, 35 Agr Dec 1519, 1522 (1976); In re Lud- 
wig Casca, 34 Agr Dec 1917, 1929-19380 (1975); In re Braxton M. Worsley, 33 Agr Dec 1547, 
1571-1972 (1974); In re Trenton Livestock, Inc., 38 Agr Dec 499, 514 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re J. A. Speight, 33 Agr Dec 280, 
300-301 (1974); and In re Sy B Gaiber & Co., 31 Agr Dec 474, 499 (1972). 


3 See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 U.S, 581, 
593, Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’r of Immigra- 
tion, 273 U.S. 108, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. Tallmadge, 160 U.S. 
379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 1862-1870 (C.A. D.C.); Milbank Mu- 
tual Insurance Company v. Wentz, 852 F.2d 592, 597 (C.A. 8); Hoffman v. C.I.R., 298 F.2d 
784, 788 (C.A. 8); Neidhoefer v. Automobile Ins. Co. of Hartford, Conn., 182 F.2d 269, 270-271 
(C.A. 7); Illinois Central Railroad Company v. Staples, 272 F.2d 829, 884-885 (C.A. 8); Bowles 
v. Lentin, 151 F.2d 615, 619 (C.A. 7), certiorari denied, 327 U.S. 805; Longini Shoe Mfg. Co. 
v. Ratcliff, 108 F.2d 258, 256-257 (C.C. P.A.); National Labor Relations Board v. Remington 
Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari denied, 304 U.S. 576. 
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Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with ap- 
proval in Wigmore, Evidence (3rd ed. 1940), § 285. 


Based on all of the evidence in this proceeding, it is clear that 
respondents arbitrarily added substantial amounts of weight in 
numerous livestock transactions. 


False weighing, “whether it is by pencil or whether it is by scale 
or however is considered one of the most serious violations” under 
the Act (Tr. 96). Suspension orders ranging from 30 to 60 days 
have been imposed in recent years against hog buying stations in- 
volved in false weighing. See In re Trenton Livestock, Inc., 33 Agr 
Dec 499 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 
510 F.2d 966 (C.A. 4) ; In re Braxton M. Worsley, 33 Agr Dec 1547 
(1974); In re J. A. Speight, 33 Agr Dec 280 (1974) ; In re Live- 
stock Marketers, 35 Agr Dec 1552 (1976), appeal pending. Sim- 
ilarly, suspension orders ranging from 30 to 49 days have been 
imposed in recent years against auction markets involved in false 
weighing. See In re Overland Stockyards, 34 Agr Dec 1808 (1975) ; 
In re George Townsend, 35 Agr Dec 1604 (1976), appeal pending; 
In re Red River Livestock Auction, 36 Agr Dec 981 (1977), appeal 
pending; In re Cordele Livestock Co., 36 Agr Dec __ (1977), ap- 
peal pending. For a lengthy discussion of the Department’s sanc- 
tion policy as applied to false weighing violations, which are iden- 
tical in nature to the padded weight violations involved herein, 
see In re Red River Livestock Auction, Inc., 36 Agr Dec 981 
(1977), appeal pending. 


The 30-day suspension order recommended by complainant and 
adpoted by Judge Liebert is reasonable and appropriate consider- 
ing only the padded weight violations. 


In addition to the padded weight violations, respondents also 
operated their scale while it was back-balanced five pounds. It is 
very easy to determine whether a scale is back-balanced, and by 
how much. In view of the testimony by two exceptionally experi- 
enced scale experts that respondents’ scale was back-balanced by 
five pounds—and no specific testimony by respondents denying 
that it took five pounds of weights to balance the scale on the par- 
ticular occasion involved—I conclude that respondents’ scale was 
back-balanced by five pounds. 


“During ordinary usage, a livestock scale ‘will tend to become 
overbalanced as manure or mud deposits accumulate on the scale 
platform.’ In re Overland Stockyards, 34 Agr Dec 1808, 1815 
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(1975). Hence a back-balanced scale is always a suspicious circum- 
stance. See In re Overland Stockyards, supra, at p. 1816; In re 
Columbus-Muscogee Livestock, 31 Agr Dec 63, 77 (1972).” In re 
Cordele Livestock Co., 36 Agr Dec __ (decided July 15, 1977), ap- 
peal pending. Considering all of the circumstances of this case, in- 
cluding the back-balanced scale and the weight violations resulting 
from padded weights, I infer that respondents were shortweighing 
hogs at their buying station. 


In reaching that conclusion, I have not relied on the evidence 
relating to complainant’s checkweighing of hogs on the occasion 
when the scale was back-balanced. That evidence shows that com- 
plainant’s employees reweighed 53 hogs after the back-balanced 
condition of the scale was corrected, and they weighed 30 pounds 
less than respondents’ weights (Comp. Ex. 1). However, the 
record does not contain sufficient evidence to make any estimate 
as to how much the 53 hogs would have shrunk between the time 
of respondents’ weighing and complainant’s checkweighing and, 
therefore, it is impossible to draw any conclusions from compain- 
ant’s checkweighing in this case.4 


Respondents argue that since the 53 hogs weighed 30 pounds 
less when complainant weighed them than when respondents 
weighed them, their scale could not have been back-balanced five 
pounds. But since it is impossible to tell from this record how 
much the hogs would have shrunk between the two weighings, re- 
spondents’ argument is without merit. 


Respondents place particular emphasis on one hog weighed in- 
dividually at 205 pounds by respondents and complainant. Since 
there was only a short time interval between the two weighings of 
this hog, respondents argue that it could not have shrunk five 
pounds in a short time. But respondents’ argument overlooks the 
fact that respondents’ scale weighs only to the nearest five pounds. 
If the hog had actually weighed just one ounce over 20714 pounds 
when respondents weighed it, respondents should have weighed it 
at 210 pounds. After the back-balanced condition of the scale was 
corrected, if the hog shank just two ounces, complainant would 
have weighed it at 205 pounds. Hence the evidence as to this hog 
is no more conclusive than the evidence as to the other 52 hogs. 


The only conclusive evidence is the evidence proving that the 


——— 

4 In‘its briefs before Judge Liebert, complainant recognized that complainant’s checkweights 
were less than respondents’ weights, and correctly argued that the “‘shrink” could be easily ex- 
plained. But in its brief on appeal, complainant’s attorney erroneously argued that the hogs 
weighed 30 pounds more on complainant’s checkweighing. 
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scale was back-balanced by five pounds. Although operating a scale 
while it is in a back-balanced condition is a serious offense under 
the Act, where complainant has evidence of only a single instance 
of such a violation, as in this case, it is not complainant’s policy to 
institute a formal action for such violation (Tr. 20, 52; Comp. Ex. 
1, p. 2). Accordingly, no part of the 30-day suspension order in this 
case is based on the back-balanced scale violation, or on the infer- 
ence of false weighing drawn from the back-balanced scale. But a 
cease and desist order is, of course, appropriate in view of this 
violation. 


ORDER 


Respondents C. D. Burrus and Donald L. Troutman, individually 
and as partners with each other or with other persons, in con- 
nection with their operations subject to the Packers and Stock- 
yards Act, shall cease and desist from: 


(1) Assessing or collecting a price for livestock on the basis 
of weights other than the true and correct weights; 


(2) Issuing invoices or accounts of sale on the basis of false 
or incorrect weights ; 


(3). Failing to operate livestock scales owned or controlled by 
the Respondents in accordance with the regulations under the Act 
constituting “Instructions For Weighing Livestock”, specifically 
weighing livestock when the scale is not in balance, failing to prop- 
erly record the time of zero balance, and failing to weigh each 
draft of livestock to the nearest minimum graduation. 


Respondents shall keep such accounts, records, and memoranda 
as with fully and correctly disclose all transactions involved in 
their business under the Act, including, among other things, scale 
tickets, accounts of sale and invoices which show the true and cor- 
rect weight of livestock purchased or sold by Respondents in com- 
merce on a weight basis. 


Respondents are suspended as registrants under the Act for a 
period of thirty (30) days. 


The provisions of this Order shall become effective on the fif- 
teenth day after service on the respondents: Provided, however, 
that if by any means or device whatever, all or part of the suspen- 
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sion period is not effectively served during the period indicated 
above, the effective date of the beginning of the suspension period 
(or the part thereof not effectively served) shall be (i) the date 
fixed by a court of competent jurisdiction which issues an approp- 
riate order with respect thereto, or (ii) upon a showing made by 
complainant that it is not likely that such an order will be entered 
by any court, the date subsequently fixed by the Judicial Officer 
(jurisdiction is hereby retained by the Judicial Officer indef- 
initely for this limited purpose). 


(No. 18,106) 


In re LAMAR SWANN and MARY Jo SWANN. P&S Docket No. 5496. 
Decided October 7, 1977. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for 
wilful violations of the Act and the regulations in connection with their 
operations as a dealer thereunder as found herein. Respondents are sus- 
pended as a registrant under the Act for 30 days. 


Stephen E. Hart, for complainant. 
Respondents pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act 7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondents 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (§1.138, 42 Fed. Reg. 745 (1977) [to be codified at 7 
CFR 1.138]). 
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The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lamar Swann and Mary Jo Swann, hereinafter referred to 
as the respondents, are partners whose address is Route 4, Box 
381, New Albany, Mississippi 38652. 


2. Respondents, at all times material herein, were: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for their own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondents Lamar Swann and Mary Jo Swann, individually, 
as partners with each other or with any other person, or through 
any corporate or other device, in connection with their operations 
subject to the Packers and Stockyards Act, shall cease and desist 
from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank accounts from 
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which such checks or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions in their business sub- 
ject to the Act, including (a) a general ledger of accounts show- 
ing assets, liabilities, income, expenses and net worth; (b) a cash 
book showing in detail all cash received and disbursed; (c) a 
record of all checks issued; (d) reconciliations of all bank state- 
ments; (e) a purchase and sales journal; (f) a livestock in- 
ventory; (g) copies of all purchase invoices; (h) copies of sales 
invoices for all livestock sold; (i) all cancelled checks; and (j) 
copies of all deposit slips. 


Respondents are suspended as registrants under the Act for a 
period of 30 days. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondents: Provided, how- 
ever, that if by any means or device whatsoever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an approp- 
riate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,107) 


In re EVERETT B. DUNCAN. P&S Docket No. 5446. Decided Octo- 
ber 11, 1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations as 
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a market agency thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is suspended as a registrant under the 
Act until he is in full compliance with its bonding requirements. 


Jane Campana, for complainant. 
A. D. Denton, Quitman, CA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this 
proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Everett R. Duncan, herein referred to as the respondent, is 
an individual whose address is Box 38, Route 3, Quitman, Georgia 
31643. 


2. Respondent is, and at all times material herein, was: 


(a) Engaged in the business of buying livestock in com- 
merce on a commission basis; 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market ag- 
ency to buy livestock in commerce on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any business 
in commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regula- 
tions. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 


the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding 
terminating this suspension. 


The provisions of this Order shall be come effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the susnension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an approp- 
riate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,108) 


In re DON HALSELL. P&S Docket No. 5507. Decided October 11, 
1977. 
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Consent order 


Respondent has consented to issuance of a cease and desist order against him 
for wilfully violating the Act and the regulations in connection with his 
operations as a dealer thereunder in the issuance of insufficient funds 
checks in purported payment for livestock and in failing to comply with 
the bonding requirements of the Act. Respondent is ordered to cease and 
desist from said violations. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
wilfully violated the Act and the regulations issued thereunder 


(9 CFR 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Don Halsell, hereinafter referred to as the respondent, is an 
individual whose address is Route 4, Box 128, Tucumcari, New 
Mexico 88401. 


2. Respondent, at all times material herein, was engaged in the 
business of buying and selling livestock in commerce for his own 
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account as a dealer, within the meaning of and subject to the pro- 
visions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


3. Engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,109) 


In re JOEL HARRIS. P&S Docket No. 5498. Decided October 11, 
1977. 


Consent order — Sanction 
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Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connections with his operations 
as a dealer thereunder as found herein, Respondent is ordered to cease and 
desist from said violations, and respondent is suspended as a registrant 
under the Act for 30 days and thereafter until he demonstrates that he 
is no longer insolvent. 


Jane Campana, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent de- 
cision provisions of the rules of practice applicable to this proceed- 
ing (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Joel Harris, hereinafter referred to as the respondent, is an 
individual whose address is P.O. Box 697, Seffner, Florida 33584. 


2. Respondent, at all times material herein, was: 


(a) -Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b} Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks 
when presented for payment. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business 


as a dealer subject to the Act, including a general ledger of ac- 
counts showing assets, liabilities, and owner’s equity; a cash re- 
ceipts and disbursements journal; a purchase and sales journal; a 
livestock inventory ; monthly reconciliations of bank accounts and 
a record of outstanding checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after expiration of the 30 
day period. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent: Provided, how- 
ever, that if by any means or device whatever, all or part of the 
suspension period is not effectively served during the period indi- 
cated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date 
fixed by a court of competent jurisdiction which issues an approp- 
riate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,110) 


In re JAMES RAY HOLMES. P&S Docket No. 5378. Decided October 
11, 1977. 


Respondent has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations in connections with his opera- 
tions as a dealer thereunder in failing to comply with the bonding re- 
quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) James Ray Holmes, herein referred to as the respondent, 
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is an individual whose address is 421 Pineda, Jacksonville, Texas 
75766. 


(b) Respondent, at all times material herein, was engaged in 
the business of a dealer buying and selling livestock in commerce 
for his own account, within the meaning of and subject to the 
provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


Respondent, in connection with his operations subject to the 


Act, shall cease and desist from: 


1. Engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations; 


2. Engaging in business in commerce as a livestock dealer or 
market agency when his current liabilities exceed his current as- 
sets; 


3. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds, to 
pay such checks or drafts, on deposit in the bank account from 
which such checks or drafts are to be paid; and 


4. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including: (a) a cash receipts journal; (b) 
a purchase and sales journal; (c) a record of checks issued; (d) 
all checks issued; (e) all bank statments; (f) monthly bank ac- 
count reconciliations ; (g) a general ledger of accounts showing as- 
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sets, liabilities and net worth; and (h) a livestock inventory. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,111) 


In re HORMAN MEAT COMPANY. P&S Docket No. 5377. Decided 
August 12, 1977. 


Answer — failure to file — admission of facts — Checks or drafts — 
insufficient funds — failure to pay when due — Insolvency — current 
liabilities exceeding current assets — Trust funds — failure to hold in 


trust 


Where respondent violated the Act and the regulations in connection with its 
operations as a packer thereunder as found herein, respondent is ordered 
to cease and desist from said violations. 


Allan R. Kahan, for complaint. 
G. Steven Menchner, Kansas City, MO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


- This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed. by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
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respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (9 CFR 
202.1 et seq.) governing proceedings under the Act were served 
upon respondent by the Hearing Clerk by certified mail. Respon- 
dent was informed in a letter of service that an answer should be 
filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material facts alleged in 
the Complaint. 


Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the Complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c) ). 


FINDINGS OF FACT 


1. (a) Horman Meat Company, hereinafter referred to as 
the respondent, is a corporation whose address is Box 262, Main 
and Dameron, Macon, Missouri 63552. 


(b) Respondent is, and at all times material herein, was 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein, was 
a packer within the meaning and subject to the provisions of the 
Act. 


2. (a) Respondent, in connection with its operations as a 
packer under the Act, on or about the dates and in the transac- 
tions set forth in paragraph II of the Complaint, failed to honor 
or make funds available to pay checks issued in purported payment 
for livestock purchased in commerce. 


(b) Respondent, in connection with its operations as a 
packer under the Act, on or about the dates and in the transac- 
tions set forth in paragraph II of the Complaint, purchased live- 
stock in commerce and failed to pay, when due, the full amount of 
the purchase price for such livestock. 
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8. As of December 31, 1975, respondent had current liabilities 
totaling $940,518.26 and current assets totaling $903,674.50, re- 
sulting in an excess of current liabilities over current assets of 
$36,843.76, and is currently insolvent. 


4, (a) Respondent’s average annual purchases of livestock 
exceed $500,000. 


(b) In connection with the purchases of livestock set 
forth in paragraph II of the Complaint, the unpaid sellers named 
therein did not expressly extend credit to the respondent but sold 
for cash. Respondent, after failing to pay when due for such live- 
stock, as set out in paragraph II(b) of the Complaint, and while 
such sellers remained unpaid, expended, for purposes other than 
paying said unpaid cash sellers, that is respondent’s payroll, funds 
received in payment for sales of meat, meat food products, and 
livestock products derived from livestock purchased by the res- 
pondent in cash sales. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 202(a) and (b) and 
206(b) of the Act (7 U.S.C. 192(a) and (b) and 196(b)). 


Respondent, its officers, directors, agents, employees, success- 
ors.and assigns, directly or through any corporate or other device, 
in-connection with repondent’s operations.as a packer, shall cease 
and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
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merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks 
or drafts when presented for payment; 


2. Failing to pay, when due, the full amount of the purchase 
price for livestock purchased in commerce; 


3. Failing to hold in trust funds required to be held in trust 
for the benefit of all unpaid cash sellers of livestock, pursuant to 
section 206(b) of the Packers and Stockyards Act (7 U.S.C. 
196(b)), until all unpaid cash sellers of livestock are paid; and 


4. Purchasing livestock in commerce while respondent’s cur- 
rent liabilities exceed its current assets, unless respondent pays 
the full purchase price of the livestock at the time of purchase in 
cash, by certified check or wire transfer as provided by section 
409 of the Act (7 U.S.C. 228(b) ). 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective from the first day after 
the Decision and Order becomes final.* 


Pursuant to the amended Rules of Practice governing proceed- 


ings under the Packers and Stockyards Act, this Decision and 
Order becomes final without further proceedings 35 days after 
service hereof UNLESS appealed to the Secretary by a party 
hereto within 30 days after service, as provided in Sections 202.16 
and 202.18 of the Rules of Practice as amended. 


(No. 18,112) 


In re BILL LYLES. P&S Docket No. 5383. Decided October 11, 
1977. 


Respondent has consented to issuance of a cease and desist order against 
him for violating the Act and regulations in connection with his opera- 
tions as a market agency and dealer thereunder with respect to his 


*The Decision and Order became final September 22, 1977.—Ed. 
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failure to maintain properly his custodial account as found herein. Res- 
pondent is ordered to cease and desist from said violations. 


Stephan E. Hart, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary procceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed on December 22, 1976, by the Acting Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an amended Answer in which he admits 
the jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the appropriate Rules of Practice (9 CFR 202.1 
et seq.) and consents to the issuance of a specified order, solely 
for the purpose of settling this proceeding. The order will become 
effective on the sixth day after service upon the rspondent. Com- 
plainant has recommended that the order consented to by the res- 
pondent be issued. Complainant has also recommended that res- 
pondent not be suspended as a registrant under the Act because 
respondent has demonstrated that the deficit in his custodial ac- 
count for shippers’ proceeds has been eliminted. 


FINDINGS OF FACT 


1. (a) Bill Lyles, doing business as Bill Lyles Auction Com- 
pany, hereinafter referred to as the respondent, is an individual 
whose address is Grand Cane, Louisiana 71032. 


(b) Respondent is, and at times material herein was: 


(1) Engaged in the business of conducting and 
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operating the Bill Lyles Auction Company stockyard, Grand Cane, 
Louisiana, a stockyard posted under and subject to the provisions 
of the Act; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyard, and buying and 
selling livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture 
as a market agency and dealer to buy and sell livestock in com- 
merce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having consented to the issuance of the order set forth below, and 
the complainant having recommended that such order be issued, 
the order will be issued. 


















Respondent Bill Lyles, individually, as a partner with any other 
person, or through any corporate or other device, in connection 
with his operations subject to the Packers and Stockyards Act, 
shall cease and desist from: 


(1) Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock ; and 









(2) Failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


I 


——— a 
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(No. 18,113) 


In re ELMER A. KATH and WILMA E. KATH. P&S Docket No. 
5356. Decided August 29, 1977. 


Accounts and records — incomplete or incorrect — Custodial account for 
shippers proceeds — deficiencies in, and misuse of — Improper practices ~ 
employing separately registered dealer — permitting purchases by employees 
of consigned livestock for their own accounts — payment of commissions 
instead of salary — Sale weights — falsification of — Scale tickets — 
issuance of not in conformity with regulations — Sanction 


Where respondents wilfully violated the Act and the regulations in connec- 
tion with their operations as a market agency and dealer thereunder 
as found herein, respondents are suspended as registrants under the 
Act for a period of 14 days. 


Allan R. Kahan, for complainant. 
Ivan Van Sternberg, Kemball, NB, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act 1921 as amended (7 U.S.C. 181 et seq, “the Act’’) in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. 


The complaint charges that the respondents, Elmer A. Kath 
and Wilma E. Kath doing business as Kimball Livestock Auction 
during the period from April 4, 1975 through September 2, 1975, 
wilfully violated the Act in respect to the custodial account for 
shippers’ proceeds; in permitting employees to work with con- 
flicts of interest; and making, keeping and issuing inaccurate and 
incomplete records. 


Respondents filed an answer on November 1, 1976 in which 
they admitted the jurisdictional allegations of the complaint, de- 
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nied all other allegations and requested an oral hearing on the 








facts. a 
An oral hearing was held on May 10, 1977 in Gering, Nebraska. z 
Mr. George P. Burke of Van Sternberg, Myers and Burke, Kim- a 
ball, Nebraska, represented the respondents. Complainant was 
represented by Allan R. Kahan, Office of the General Counsel, 
United States Department of Agriculture. d 
a 
5 
p 
d 
i 
Elmer A. Kath and Wilma E. Kath (“Respondents”) are and E 
at all times material herein were partners doing business as Kim- 
ball Livestock Auction with their principal place of business lo- é 
cated at Kimball, Nebraska 69145. They are and at all times ‘ 
material herein were engaged in the business of conducting and ‘ 
operating the Kimball Livestock Auction, a stockyard posted un- t 
der the Act (NB-148) (“stockyard’”). They are engaged in the j 
business of selling livestock in commerce for their own account. 
They are registered with the Secretary of Agriculture as a market 1 


agency to sell livestock in commerce and as a dealer. 




















Respondents during the period from April 4, 1975 through 
September 8, 1975 used the custodial account for shippers’ pro- 
ceeds as a business account. The custodial account should be lim- 
ited to funds received by respondents from the sale of livestock 
consigned to the stockyard for sale on a commission basis. 





Proceeds from the sales must be deposited in this account and 
payments from the custodial account must be limited to payments 
made to the consignors and other lawful marketing charges ac- 
crued in connection with the sale. In essence, it is a trust account 
for trust funds. 





Respondents’ failure to maintain and properly use the custo- 
dial account endangers the prompt accounting and payment to 
consignors. More specifically: 


(a) As of June 30, 1975, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in 
the amount of $23,170.45, had proceeds payable to consignors of 
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livestock amounting to $2,920.50, and had to offset such checks 
and payables, cash in said bank account in the amount of $9,220.44, 
no deposits in transit and no current proceeds receivable, 
resulting in a deficiency of $16,870.51 in funds available to pay 
shippers’ proceeds. 


(b) As of July 31, 1975, respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $6,945.91, had proceeds payable to consignors of live- 
stock amounting to $2,096.75, and had to offset such checks and 
payables, cash in said bank account in the amount of $765.40, no 
deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $8,277.26 in funds available to pay shippers’ 
proceeds. 


(c) As of August 29, 1975 respondents had outstanding checks 
drawn on their “Custodial Account for Shippers’ Proceeds” in the 
amount of $10,434.26, had proceeds payable to consignors of live- 
stock amounting to $2,468.15, and had to offset such checks and 
payables, cash in said bank account in the amount of $8,515.94, no 
deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $4,386.47 in funds available to pay shippers’ 
proceeds. 


(d) Such deficiencies were due to respondents’ use of cus- 
todial funds to pay general expenses and other miscellanous items. 


* s & 


Respondents during the period from March 18, 1975 through 
September 2, 1975, employed Maurice E. Kath as auctioneer at 
the stockyard. During that time Maurice E. Kath was also regis- 
tered with the Secretary of Agriculture as a “dealer” in his own 
right, and as a “dealer” he bought and sold livestock in commerce 
for his own account. 


Respondents permitted auctioneer Maurice E. Kath to purchase 
livestock consigned to the stockyard for sale on a commission 
basis for his own account. This occurred on at least 7 dates be- 
tween April 29 and September 2, 1975, involving 294 head of live- 
stock! totaling $34,642.47. 


Further, the conflict of interest inherent in this arrangement 
was deepened by the fact that the auctioneer was not paid a sal- 


1 18 head of cattle, 264 hogs and 12 sheep (CE #12). However, Maurice E. Kath testified: 
“The only thing I buy at our sale barn is a few hogs there.” (tr p 122). 
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ary for the performance of his duties as auctioneer. It was agreed 
that auctioneer Maurice Kath was to receive the commissions 
on hog sales instead of a salary. If the hog commissions did not 
amount to a certain agreed figure, respondent Elmer A. Kath 
paid auctioneed Kath enough to total the agreed minimum com- 
pensation figure for the auctioneering duties. (tr. p. 31). 


*” * * 


Respondents on 5 different dates? between June 10 and Septem- 
ber 2 in 1975 in 34 different transactions involving 55 head of 
cattle? from eleven different consignors failed to show the true 
and correct names of the purchasers in the stockyard records and 
on account of sale submitted to the consignors. 


* * * 


The Nebraska Brand Committee consigned a stray steer to the 
stockyard for sale. It was sold4 at auction on July 8, 1975 for 
$36.10 a hundredweight (cwt) at 735+ for a sale price of $265.34. 
However the account of sale delivered about July 29, 1975, re- 
ported to the Brand Committee that this steer was sold for $29.10 
ewt. at 715+ for a sale price of $208.07. (CX 29 p. 3) 


In fact the buyer at the July 8 auction had difficulty making 
transportation arrangements for all the cattle he purchased, and 
respondent Elmer Kath agreed to nullify the sale (tr p 156, 70, 
44), 


That steer was then moved to an auction market in Gering, 
Nebraska because the Kimball Market did not expect to have a 
sale within the next four weeks. It was not sold on the first sale 
at Gering but was at the following sale on July 26 for $29.10 cwt. 
The sale weight was 745+ (tr p. 44, CE #28 p.1). 


Respondent then reported the later sale (July 26) at the lesser 
2 Respondent held 26 sales in 1975, usually every other week, but with extra sales in the fall 
that year offset by fewer sales in the summer months. (tr. p 139). 
8 This included 1 steer, 2 calves, 5 heifers, 21 cows, 16 hogs and 10 boars, as itemized on 
page 6 of the Complainants Brief. 
4 NEB UCC §2-328. Sale by Auction. 
(1) In a gale by auction if goods are put up in lots each lot is the subject of a separate 
sale. 
(2) A sale by auction is complete when the auctioneers so announces by the fall of the 
hammer or in other customary manner. Where a bid is made while the hammer is falling in 
acceptance of a_prior bid the auctioneer may in his discretion reopen the bidding or de- 
clare the goods sold under the bid on which the hammer was falling. 
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price ($29.10 cwt.) to the Brand Committee at falsified weight 
(715+). Respondent remitted the net sale proceeds based on the 
lesser sale figures to the Brand Committee about 7/29/77 with a 
check dated back to the original nullified sale date July 8. (CE 
29 p. 2 and 3). 


The possibility of error seems unlikely, since respondent con- 
temporaneously made out a check in the full correct amount 
($261.14) to the Brand Committee for the net proceeds of the 
July 8 sale, but voided the check and never delivered it (CE +30, 
p. 3). 


When inquiry was made to respondent Elmer Kath about the 
discrepancy, following an investigation by the Nebraska Brand 
Committee, a personal check was made out by Kath to the Neb- 
raska Brand Committee for $57. This, together with the account 
earlier made to the Committee of the July 26 sale proceeds, made 
full payment equivalent to the July 8 sale. 


The Nebraska Brand Committee was unaware of the “two 
sales” until revealed by their investigation requested when a Com- 
mittee representative who knew the steer was-sold July 8 for 
$36.10 cwt. saw the account of sale showing the price as $29.10 
ewt. 


It.is also specifically noted that the steer weighed 745+ when 
sold July 26 although the account of sale dated July 8 submitted 
to the Brand Committee reported the weight at 715+ (tr p. 44, 
CE #28 p. and CE #29 p. 3). The July 8 scale ticket showed the 
weight at 735+ (CE #29, p. 4). 


Respondents, if they desired to accommodate the first purchaser 
and cancel that sale, must assume the risk of loss and cannot im- 
pose it on the consignor. Respondents falsely reported the weight 
and gross sale figure on the second sale, and also, in effect, falsely 
reported the sale price per hundredweight when respondents re- 
ported the $29.10 cwt. instead of the $36.10 cwt. to the Brand 
Committee. 


Respondents, in connection with weighing and selling livestock 
on commission for the account of others at the stockyard, issued 
scale tickets that were not in compliance with the regulations 
promulgated pursuant to the Packers and Stockyards Act, in that 
said scale tickets were not initialed by the weigher, did not con- 
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tain the zero-load balance times, and were not used in strict nu- 
merical sequence. 


Respondents, inconnection with their market agency opera- 
tions subject to the Act, failed to keep accounts, records and mem- 
oranda which fully and correctly disclosed all transactions in- 
volved in their business. Respondents failed to keep and main- 
tain: (1) a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; (2) a cash receipts and dis- 
bursements journal; (3) a market support journal; (4) an ac- 
counts receivable journal; (5) an adequate sale recap record; (6) 
check-in tickets; (7) a complete file of buyers invoices for each 
sale; (8) and respondents did not reconcile their bank accounts 
each month. 


II 


Respondents argue that if any violations of the Act or regula- 
tions occurred, they were merely technical in nature and were not 
“wilfully” done with an evil motive. 


The term wilful is one of many meanings. It is often used to 
denote an act which is intentional, or knowingly or voluntary, as 
distinguished from accidental. In Great Western Food Distribu- 
tors v. Brannan, 201 F.2d 476, 484 (7th Cir 1953), acts done in- 
tentionally were held to have been done wilfully. Conduct is wilful 
if a person intentionally does an act which is prohibited, irres- 
pective of evil motive or reliance on erroneous advice, or if he acts 
with careless disregard of statutory requirements. Goodman v. 
Benson, 286 F.2d 896, 900 (7th Cir 1961). To act wilfully one need 
only know what he is doing; he need not even suppose he is break- 
ing the law. Townsend v. United States, 95 F.2d 352, 358 (CA DC 
1938) certiorari denied 303 US 664; Silverman v. CFTC, 549 
F.2d 28, 31 (7th Cir 1977) ; Butz v. Glover, 411 US 182 186-7 and 
footnote 5 (1978) ; 


Irregularities existed before in the custodial account, conflicts 
of interest of Maurice E. Kath buying livestock out of consign- 
ments for his own dealer business while acting as the stockyard 
auctioneer, inaccurate or incomplete accounts of sale and scale 
tickets all of which were pointed out to respondent Elmer A. Kath 
during an audit March 30, 1970. At that time, Mr. Elmer Kath 
agreed to correct them. Comp. Exh #1. 
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Respondents’ conduct here was well within the definition of 
“wilfullness” as used in administrative regulatory proceedings. 


Respondents presented no evidence to dispute the misuse of and 
continuing shortages in the Custodial Account for Shippers’ Pro- 
ceeds. Respondents relied upon a showing that no consignor ever 
sustained any loss due to any shortages or misuse. This in no way 
excuses the violations of the Act and regulations occasioned by 
the respondents use of trust funds in their possession. The danger 
is ever present that consignors may be harmed and the purpose 
of regulatory limitation is to prevent potential injury by stopping 
unlawful practices in their incipiency. Daniel v. Benson 242 F.2d 
39, 42 (7th Cir 1957) cert. denied 354 US 939 (1957). 


Shippers’ proceeds are trust funds and must be treated as such. 
“The improper handling and use of shippers’ proceeds is plainly 
contrary to sections 304, 307 and 312(a) of the Act (7 USC 
§§205, 208 and 213(a)) and to the regulations (9 CFR §§201.40- 
201.42).” Daniels v. United States, supra, 41. See also In re W. D. 
Anderson, 26 AD 615 (1967) for additional citations. 


Funds deposited in the custodial account for shippers’ proceeds 
can only be used for payment of lawful marketing expenses and 
for remittance of net proceeds to shippers. Any other use is mis- 
use of trust funds. In re H. T. Monheim, d/b/a Gorman and ‘Mon- 
heim, 5 AD 373, 376 (1946) ; In re Bowles Livestock Commission 
Company, 5 AD 886, 889 (1946) ; See also, In re Lufkin Livestock 
Exchange, Inc., 27 AD 596, 605 (1968). Payments of income tax, 
social security, barn labor, a bank note, license and other miscel- 
laneous expenses are not proper expenditures to be made from the 
custodial account and constitute misuse of shippers’ funds. 


The existence of a line of credit does not mitigate respondents’ 
responsibility to properly maintain their custodial account. Jn re 
Shannon and Farrell, 7 AD 951, 967 (1948) ; see also In re Bow- 
man and Reynolds 23 AD 1065 1071 (1964). A line of credit is 
often abruptly terminated leaving financial obligations unprotec- 
ted and unsatisfied. In re Hudson House, 383 AD 1175, 1178-9 
(1974) ; In re M&H Produce 34 AD 700, 708, 704, 715, 747 (1975), 
aff'd sub nom M&H Produce v. Knebel, 11 Dkt #75-1621, unpub- 
lished opinion, DC Cir 2/16/77, appeal pending; In re Sechrist 
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Sales, 36 AD 665, 670, 674-5 (1977); In re Harry C. Hardy, 33 
AD 1383, 1394, 1899-1406 (1974). 


* * 


The employment of Maurice Kath as auctioneer and allowing 
him to purchase consigned cattle in his capacity as a separately 
registered dealer continues a violation respondent agreed to ter- 
minate at the time of the March 1970 audit. 


Section 201.57(a) of the regulations (9 CFR 201.57(a)) pro- 
vide that “[njo market agency engaged in selling consigned live- 
stock at auction shall permit owners, officers, agents or employees 
to purchase livestock from consignments for resale for their own 
speculative accounting, nor . . . share, directly or indirectly, in 
profits realized from resale of livestock purchased out of con- 
signments; nor shall such market agency permit auctioneers or 
weighmasters, or other employees performing duties of compar- 
able responsibility in connection with the actual conduct of auction 
sales by the market agency, to purchase livestock out of consign- 
ments for any purpose for their own account...” 


This practice is in violation of the Act and regulations. In Luf- 
kin Livestock Exchange, Inc., supra at 610, the Judicial Officer 
said: “In so doing respondent acted with careless disregard 
whether or not it had the right to so act, and with plain indiffer- 
ence to statutory requirements; it knew what it was about and 
acted consciously.” This is an unlawful practice violative of sec- 
tions 307 and 312(a) of the Act (7 USC 208 and 213(a)). In re 
B & B Livestock Auction Yard, Inc., 24 AD 613, 616 (1965). See 
also: Lufkin Livestock Exchange, Inc., supra at 610 for additional 
citations. 


While the respondents may claim that all the individuals who 
purchase or Sell livestock at the market, as well as the brand in- 
spector, recognize and understand the symbols, numbers and ini- 
tials which are used on accounts of sales, such awareness cannot 
and does not alleviate the requirements for keeping accounts, re- 
cords and memoranda which fully and correctly disclose all trans- 
actions in the handling of livestock. A regulatory agency must be 
able to audit the records of the business subject to regulation if it 
is to successfully perform its assigned function: Hyatt v. U.S., 276 
F2d 308, 312 (10th Cir. 1960). While these respondents have no 
illegal activity to hide by incomplete, abbreviated or coded records, 
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such may not be the case where other potential respondents are 
concerned. Regulatory audits would be frustrated or made unduly 
burdensome in the absence of full compliance. 


The failure of respondents to keep accounts, records and memo- 
randa that fully and correctly disclose all transactions involved in 
their business subject to the provisions of the Act is in violation 
of section 401 of the Act (7 USC 221). In re K. L. Peterson 5 AD 
750, 754 (1946) ; see also Lufkin Livestock Exchange, Inc., supra 
at 611 for additional citations. 


* 


Respondent reported a false weight and based thereon a false 
gross sale price to the Nebraska Brand Committee from the sale 
of July 26. Respondent also, in effect, reported falsely to the Ne- 
braska Brand Committee when it failed to report and concealed 
the July 8 sale figures. 


The consigned steer was*sold at auction on July 8, but the sale 
later was nullified by Mr. Elmer Kath on request of the buyer due 
to the buyer’s difficulty in arranging transportation from the 
stockyard. 


Insofar as the Brand Committee (consignor) was concerned, 
the first sale was valid, binding and final on July 8. Subsequent 
cancellation of it was an accommodation to the purchaser by the 
Respondent-stockyard operator. 


The respondent-stockyard operator’s duty to the consignor was 
fixed as of the July 8 sale, and subsequent arrangements with the 
buyer without authority, approval or knowledge of the consignor 
can not be permitted to have any negative or adverse impact on 
the consignor. 


The respondents’ contentions to the contrary are not founded 
on either the record evidence or the legal principles applicable. 


Respondents falsely reported the sale price per hundredweight, 
weight, and gross sale price by concealment of the first sale fig- 
ures and reporting the second sale as “the sale.” In addition 
respondents also falsely reported the July 28 sale figures by un- 
derstating the weight and the gross sale price calculated on the 
understated weight. 


The $57 supplemental payment made by respondent Elmer A. 
Kath to the Brand Committee corrected the short payment be- 
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tween the false weight (715#) reported from the July 28 sale 
and the actual weight and price of the July 8 sale. It does not reach 
the gap between the false reported weight (715+) and the actual 
weight (745+) on July 28 sale. 


cy 


It is obvious from the face of the scale tickets that respondents 
did not properly complete them. Section 201.49(a) of the regula- 
tions (9 CFR 201.49(a)) states specifically what information is 
to be on the scale tickets. Contrary to such requirements, respond- 
ent did not put the name of the buyer or have the weighmaster 
put his name, initials or identifying number. Also the tickets were 
not used in strict numerical order. These practices regarding sale 
tickets have been found to be a violation of the Act and the regula- 
tions. In re Jennings Tate, 31 AD 885, 888-9 (1972); and In re 
Community Livestock Auction Co. 31 AD 1146, 1150-1 (1972). 


Testimony by the auditor who reviewed the records of the re- 
spondents, showed that respondents failed to keep accounts, re- 
cords and memoranda which fully and correctly disclosed all 
transactions involved in their business. In particular, respondents 
failed to keep and maintain: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses, and net worth; (2) a 
cash receipts and disbursements journal; (3) a market support 
journal; (4) an accounts receivable journal; (5) an adequate sales 
re-cap record; (6) check-in tickets; (7) a complete file of buyers 
invoices for each sale; and (8) respondents did not reconcile their 
bank accounts each month. 


Section 401 of the Act (7 USC 221) provides in relevant part: 


Every ... stockyard owner, market agency, and dealer shall keep 
such accounts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business, including the true 
ownership of such business by stockholding or otherwise, Whenever 
the Secretary finds that the accounts, records and memoranda of 
such person do not fully and correctly disclose all transactions in- 
volved in his business, the Secretary may prescribe the form in 
which such accounts, records and memoranda shall be kept... 


A portion of the missing records of the respondent were and 
are required by Section 201.50(b) of the regulations (9 CFR 
201.50(b)), to be kept by the market, in particular, check-in tick- 
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ets and buyers invoices for each sale. While the other records are 
not specifically enumerated, the necessity for maintaining them 
becomes obvious to facilitate a respondent’s compliance with the 
other sections of the Act and regulations. 


A general ledger of accounts is necessary to facilitate the deter- 
mination of the respondents’ solvency under the Act. The require- 
ment for solvency of registrants was upheld in Bowman v. United 
States Dept. of Agriculture, 363 F2d 81, 84-85 (5th Cir. 1966), 
so it would follow that the information which would show this 
fact would be necessary. 


The cash receipts and disbursements journal is necessary to 
carry out the requirements of section 201.46 of the regulations 
(9 CFR 201.46). 


A market support journal would help carry out the require 
ments of section 201.57 (9 CFR 201.57) and in a peripheral way 
section 201.59 of the regulation (9 CFR 201.59). As the very na- 
ture of market support presents an inherent conflict of interest, 
ie., the sellers representative making the purchase, a continuing 


compilation of this activity by the market in a market support 
journal insures that an evaluation and determination of whether 
the market is protecting the legitimate interests of the seller can 
be made. 


An accounts receivable journal is necessary in the proper main- 
tenance of the custodial account. Three days after the sale of live- 
stock, the proceeds due the market by the purchasers become ac- 
counts receivable. This information is also necessary in complying 
with and determining the financial condition of the respondent. 


An adequate sales re-cap record is necessary to comply with the 
requirements of section 201.46 of the regulations (9 CFR 201.46). 


The necessity of monthly reconciliations of the respondents’ 
bank accounts is necessary to insure, especially with respect to 
the custodial account, that the balance thought to be available is, 
and to prevent accidental issuance of non-sufficient fund checks, 
which would be in violation of the Act and the regulations. Such 
lack of records has been found to be in violation of the Act and 
the regulations in In re Midwest Livestock Commission Co., 23 
AD 816, 852 (1964); In re W. I. Bowman, 23 AD 1074, 1086-7 
(1964) : and In re Victor Koenig, 24 AD 1213, 1221 (1965). 
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III 


The respondents have wilfully violated the Act and regulations 
as charged in the Complaint. A cease and desist order, and sus- 
pension of the registration, as requested5 is warranted and justi- 
fied by the record and precedents. In re: Sy Gaiber & Co. 31 AD 
843 (7/20/72); In re: Whiteville Livestock Auction, 31 AD 857 
(7/20/72); In re: George Rex Andrews, 32 AD 5538, 557-584 
(3/8/73) ; In re: Arthur N. Economou, et al, 32 AD 14, 116-131 
(1/15/73) rev’d on other grounds sub nom. Economou et al v. 
USDA, 494 F2d 519 (2nd Cir 1974), appeal pending; Jn re: James 
J. Miller, 33 AD 538, 64-87 (1/14/74) affirmed sub nom Miller v. 
Butz, 498 F2d 1088 (5th Cir 1974) ; In re: J. A. Speight et al, 33 
AD 280, 314-319 (2/15/74); In re: Trenton Livestock, 33 AD 
499, 512-550 (1974) ; In re: Braxton McLinden Worsley, 33 AD 
1547, 1555-1593 (1974) ; In re: Overland Stockyards, Inc. 34 AD 
1808, 1822-1855 (1975) ; In re: King Midas Packing, 34 AD 1879, 
1888 (1975); In re: Sam Leo Catanzaro, 35 AD 26, 27-28, 31-36 
(1976), affirmed sub nom, Catanzaro v. USDA 556 F2d 586 (9th 
Cir 4/14/77, Docket +76-1613 unpublished dec) ; In re: Henry 
Christ, 35 AD 195, 202-3 (1976); In re: Richard Wall, 35 AD 
1516, 1517-8 (1976); In re: Livestock Marketers, 35 AD 1552, 
1561-1564 (1976) ; In re: Mid-States Livestock, et al 36 AD 172, 
176 (1977) appeal pending. Thus, since the violations here are 
clearly established and no proximate or persuasive mitigating cir- 
cumstances are seen, the sanction requested by the Complainant 
shall be ordered. 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of their own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers, and making such other use of shippers’ proceeds in its pos- 
session or contro] as will endanger or impair the faithful and 


5 The cease and desist order was issued as requested except for slight limiting modifications 
to the third (8rd) and fourth (4th) paragraphs. 
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prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto ; 


(2) Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42) ; 


(3) Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agency, or any 
employee of such person, to perform any service or duty in con- 
nection with the furnishing by respondents of their services; as 
provided by section 201.66 of the regulations (9 CFR 201.66) ; 


(4) Permitting auctioneers and other employees of respond- 
ents engaged in the actual conduct of auction sales to purchase 
livestock out of consignment for any purpose for their own ac- 
count, as provided by section 201.57 of the regulations (9 CFR 


201.57) ; 


(5) Issuing accounts of sale which fail to show the true and 
correct names of the buyer of consigned livestock ; 


(6) Executing false or incorrect accounts of sale or other 
documents in connection with livestock sold for accounts of 
others; and 


(7) Issuing scale tickets which are not properly completed. 

Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a market agency and dealer subject to the Act 
including: (1) a general ledger; (2) a cash receipts and dis- 
bursements journal; (3) an accounts receivable journal; (4) a 
market support journal; (5) a sale recap record; (6) check-in 
tickets; (7) complete files of buyers invoices; and (8) Respond- 
ents shall reconcile their custodial and general bank accounts 
monthly. 


Respondents are suspended as registrants under the Act for a 
period of fourteen (14) days. 


Pursuant to the Rules of Practice, the Decision and Order be- 
come final without further proceedings thirty-five (35) days 
after service unless appealed to the Secretary within thirty (30) 
days of service. Sections 202.16 and 202.18, (9 CFR 202.16 and 
202.18). 


This Order shall- become effective insofar as the cease.and de- 
sist provisions are concerned when the Order becomes final,-and 
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shall become effective insofar as the suspension provision is con- 1. 
cerned ten (10) days after becoming final.* u 
el 
fi 
W 
ti 
(No. 18,114) 
Si 
. t] 
In re ARENA DRESSED BEEF Co. P&S Docket No. 5431. Decided 
a 
August 31, 1977. 
t 
Answer — failure to file — admission of facts — Bonding requirements ~ 
failure to comply with 
Where respondent wilfully violated the Act and the regulations in connection 
with its operations as a packer thereunder in failing to comply with the 
bonding requirements thereof, respondent is ordered to cease and desist 
from said violation. t 
I 
Rodney Streff, for camplainant. 
Respondent pro se. 
{ 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that the respondent has wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 eé seq.). 


Copies of the complaint and the rules of practice (7 CFR 


’The Decision and Order became final October 11, 1977.—E4d. 
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1.130 et seq.), governing proceedings under the Act were served 
upon respondent by the Hearing Clerk by certified mail. Respond- 
ent was informed in a letter of service that an answer should be 
filed pursuant to the rules of practice and that failure to answer 
would constitute an admission of all the material allegations con- 
tained in the Complaint. 


Respondent has failed to file an answer within the time pre- 
scribed in the rules of practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to sec- 
tion 1.139 of the rules of practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Arena Dressed Beef Co., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 


ness at Spring City, Pennsylvania 19475. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject 
to the provisions of the Act; and 


(2) Engaged in the business of buying livestock in 
commerce for purposes of slaughter. 


(c) Respondent’s average annual purchases of livestock 
exceed $500,000. 


2. (a) Respondent was notified by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
that if it continued to buy livestock in commerce for purposes of 
slaughter without bond coverage or its equivalent, as required 
under the Act and regulations, it would be in violation of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has con- 
tinued to buy livestock in commerce for purposes of slaughter, 
without filing and maintaining a reasonable bond, or its 
equivalent. 


(b) Respondent presently does not have the required rea- 
sonable bond or its equivalent. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 202(a) of the Act (7 
U.S.C. 192(a)), and sections 201.29 and 201.30 of the regulations 
(41 F.R. 53769, 53773-53774). 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective from the first day after 
the Decision becomes final. Copies hereof shall be served upon 
the parties. 


Pursuant to the rules of practice, this Decision becomes final* 
without further proceedings 35 days after service hereof UN- 
LESS appealed to the Secretary by a party hereto within 30 days 
after service, as provided in sections 1.142 and 1.145 of the rules 
of practice (7 CFR 1.142, 1.145). 


(No. 18,115) 


In re NATIONAL BEEF PACKING COMPANY. P&S Docket No. 4953. 
Decided October 14, 1977. 


Commercial bribery — unfair trade practice ~— Actua! purchaser ~ failure 
to disclose — Gifts — money payments to induce purchases ~ Brokerage 
commissions — payment of absent brokerage services — Sales invoices ~ 
incomplete or incorrect 


*The Decision and Order became final October 21, 1977.—Ed. 
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Where respondent engaged in the unfair trade practices as found herein, 
respondeat wilfully violated the Act and the regulations issued there- 
under. Respondent is ordered to cease and desist from said violations. 


William J. Weber, Administrative Law Judge. 
Stephen Hart, for complainant. 
James Kelley, Jr., Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is aproceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), in which Administrative 
Law Judge William J. Weber filed an initial Decision and Order 
on July 26, 1977, in which he found that respondent engaged in 
“commercial bribery” from July 1971 to May 1973 by making 
payments to meat buyers for Fleming Foods Company in connec- 
tion with beef trimmings sold by respondent to Fleming. Judge 
Weber ordered respondent to cease and desist from such activities. 


Respondent appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act has been delegated (37 F.R. 
28475 ;s 88 F.R. 10795; 42 F.R. 4395) .* 


Judge Weber’s findings and conclusions are supported by the 
record and settled case law and are, therefore, adopted as the 
final Decision in this case (with correction of a few typographical 
errors), followed by additional conclusions and the Order by the 
Judicial Officer. The final Order is identical to Judge Weber’s 
Order except for a change in the effective date, as a result of 
the appeal. 


Since (i) the issues have been thoroughly briefed, (ii) the case 
is admittedly “a relatively simple one” (Respondent’s Appeal, p. 
4), and (iii) the case turns largely on Judge Weber’s evaluation 
of the credibility of the witnesses, respondent’s request for oral 


*The office of Judicial Officer is a career position established pursuant to the Act of April 4, 
1940 (7 U.S.C. 450c-450¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., Appen- 
dix, p. 550). The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial Officer, 
and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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argument, which is discretionary (9 CFR 202.18), is denied. See 
National Labor Relations Board v. Clausen, 188 F.2d 439, 444 
(C.A. 8), certiorari denied, 342 U.S. 868. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, (7 U.S.C. § 181 et seq.) (“the Act’) instituted 
by a complaint filed on May 9, 1974 by the Administrator, Packers 
and Stockyards Administration (P&SA), United States Depart- 
ment of Agriculture. 


The Complaint charges that during the period from July 1971 
to May 1973, respondent, a packer under the Act, made payments 
of money to or for employees of the Fleming Foods Company, 
Inc., without the consent or knowledge of that company, for the 
purpose and with the effect of inducing and influencing the em- 
ployees to purchase meat and meat food products on behalf of 
their employer from respondent. These monies were paid to a 
purported “brokerage” service, Midwest Selection Service, estab- 
lished by the employees, which collected a “commission” on meat 
trimmings purchased by them from respondent on behalf of their 
employer. These matters were alleged to be violations of sections 
202(a), 202(b) and 292(e) of the Act (7 U.S.C. 192(a)(b) and 
(e)). 


Respondent filed an answer on June 13, 1974 in which it ad- 
mitted the jurisdictional allegations of the Complaint. Respond- 
ent further admitted it made certain brokerage payments to Mid- 
west Selection Service, whose principals were employed by the 
Fleming Company as meat buyers. It denied the remaining allega- 
tions of the Complaint and requested an oral hearing. Respond- 
ent alleged in defense that it was approached by the Fleming 
Company employees who solicited its business for Midwest Selec- 
tion Service and assured respondent that it was a legitimate 
brokerage firm and through words and conduct led respondent to 
believe that the Fleming Company had full knowledge of their 
activities and of the activities of Midwest Selection Service. Re- 
spondent alleged that from April 6, 1971 until April 6, 1973 Mid- 
west Selection Service rendered to and for Respondent actual, 
real and valuable brokerage services for which it was duly com- 
pensated by respondent as reflected on respondent’s books and 
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records. Furthermore, there was no intention on the part of re- 
spondent to induce or influence the Fleming Company’s em- 
ployees through the payment of brokerage fees or to compensate 
them for anything other than for brokerage services actually ren- 
dered. As additional defenses, respondent alleged the Complaint 
failed to state a claim upon which relief may be granted and that 
the controversy was moot. 


I 


Respondent National Beef Packing Company is a Delaware cor- 
poration with its principal place of business located at 1401 East 
8th Street, Liberal, Kansas 67901. It is now and at all times mate- 
rial here was engaged in the business of preparing meats and 
meat food products for sale and shipment in commerce as a packer 
within the meaning and subject to the provisions of the Act. 


Respondent from April 6, 1971 to April 6, 1973 was engaged in 
selling meat and meat food products, specifically beef trimmings, 
to the Fleming Foods Company. Fleming Foods Company is one 
of three divisions of Fleming Companies, Inc., and a wholesale 
distributor of foods, including meat and meat food products. 


John A. Jacobson Sr., at all times material here was the presi- 
dent of respondent, and has been in the meat business all of his 
adult life. Max Levy, at all times material here was a vice presi- 
dent of respondent in charge of all marketing and sales, and has 
been in the meat business since 1931. 


Prior to, during, and for some time after April 1971 to May 
1973, J. W. “Pete” Reece and R. W. “Dick” Tomlinson were em- 
ployees of the Fleming Foods Company. Mr. Reece worked out of 
the main office in Topeka, Kansas, as director of meat operations 
with virtually total responsibility for those operations. Mr. Tom- 
linson worked directly under Mr. Reece, and, as head meat selec- 
tor, selected meat and directed the company’s othr meat selectors. 
Mr. Tomlinson worked out of a Fleming Foods branch office in 
St. Joseph, Missouri. 


Mr. Jacobson and Mr. Levy knew that Mr. Reece and Mr. Tom- 
linson worked for Fleming Foods Company and knew their posi- 
tions in the company. 


In March of 1971, Mr. Tomlinson visited respondent’s principal 
place of business in Liberal, Kansas, and discussed with Mr. 
Jacobson the possible sale of beef trimmings by Respondent 
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to Fleming Foods Company through Midwest Selection Service, 
which Mr. Tomlinson represented to be a brokerage firm. Mr. 
Jacobson then introduced Mr. Tomlinson to Mr. Levy and par- 
ticipated no further in the discussion of this matter. 


Mr. Tomlinson asked Mr. Levy if respondent would be inter- 
ested in trading beef trimmings with him and Mr. Reece. Upon 
Mr. Levy’s affirmative reply, Mr. Tomlinson stated that payment 
would be guaranteed by Fleming Company and that “. . . since 
this represents a lot of work to us... we rightfully have to get 
paid for our efforts . .. [WJe’ll take the usual trade circle pay- 
ment” meaning 15 cents a hundredweight of sales, the normal 
meat brokerage fee. Neither the name Midwest Selection Service 
nor the ultimate destination of the proposed fee was discussed 
with Levy. 


Shortly thereafter Mr. Levy was contacted by Mr. Reece and 
the first sale of beef trimmings was arranged. The sale was not 
to Mr. Reece or to Mr. Tomlinson, nor to Midwest Selection Serv- 
ice, but to Fleming Foods Company, the employer of Mr. Reece 
and Mr. Tomlinson. The name Midwest Selection Service was 
not mentioned in the oral placement of this order by Mr. Reece. 


Thereafter between April 6, 1971 and April 6, 1973 Respond- 
ent made 264 invoiced sales of beef trimmings to Fleming Foods 
Company. Each of the invoices stated, among other things, “Sold 
to the Fleming Company, P. O. Box 1160, Topeka, Kansas 66603.” 
None of respondent’s invoices noted the name Midwest Selection 
Service, the fact that a brokerage type fee was being paid, nor in 
any other way indicated a broker was involved in the transactions. 


These subsequent sales were also made over the telephone with 
Mr. Reece or Mr. Tomlinson! negotiating with Mr. Levy to ar- 
range the amount of trimmings that would be sold per week by 
respondent to Fleming Foods Company. At one point, Mrs. Emma 
Kelly, Mr. Tomlinson’s secretary, did attempt to place an order 
for trimmings but was told by Mr. Levy that if Mr. Tomlinson 
wanted to buy anything he should call himself. 


In early July 1971 respondent received an invoice from Mid- 
west Selection Service, P. O. Box 1151, Topeka, Kansas, itemizing 
all sales of beef trimmings by respondent to Fleming Foods Com- 
pany in April and May 1971, billing Respondent $466.38 for the 


1 Rare contact was made with a third man, whose name was unknown, at Fleming Foods, who 
“covered on vacations” (Tr. 137). 
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15 cents per hundredweight brokerage commission due Midwest 
Selection Service. Copies of respondent’s invoices to the Fleming 
Company for each individual sale were attached but nowhere on 
the Midwest Selection Service invoice was there any indication 
that it was owned by or part of Fleming Foods Company or the 
Fleming Companies, Inc. 


Mr. Levy checked this invoice and certified it for payment. Mr. 


Jacobson wrote a check to Midwest Selection Service for the 
stated amount and it was sent to Midwest Selection Service. 


Thereafter, Midwest Selection Service in similar fashion on 21 
occasions through May 1973 billed and was paid by respondent 
a total of $15,699.37 for brokerage commissions. 


At no time did respondent receive broker confirmation docu- 
ments of the orders placed with it by Messrs. Reece and Tomlin- 
son for Fleming Foods Company, although all but one of the 
nearly 30 other brokers respondent dealt with sent broker con- 
firmation documents to respondent on brokered transactions. 


Neither Mr. Jacobson nor Mr. Levy knew of another instance 
where a meat wholesaler owned or controlled a meat broker. 


Midwest Selection Service was not a division of, owned by, con- 
trolled by, nor employed by Fleming Foods Company or the Flem- 
ing Companies, Inc. Rather, it was created by Mr. Reece and Mr. 
Tomlinson without the permission of Fleming Foods or Fleming 
Companies, Inc. Fleming Foods Company and Fleming Companies, 
Inc., first learned of Midwest Selection Service from investigators 
from the Packers and Stockyards Administration. 


At no time did anyone in the Fleming organization authorize 
payments by Respondent to Midwest Selection Service or to Mr. 
Reece and Mr. Tomlinson personally on the sales of beef trim- 
mings by the respondent to Fleming Foods Company. Further- 
more, there was no knowledge by the superiors of Mr. Reece and 
Mr. Tomlinson that such payments were being made. None of the 
$15,699.87 paid by respondent was received by Fleming Foods 
Company or the Fleming Companies, Inc. 


The $15,699.87 did, in fact, go directly to Mr. Reece and Mr. 
Tomlinson, Post Office Box 1151, Topeka, Kansas, in the name 
of Midwest Selection Service, which was controlled by Mr. Reece. 
The bank accounts for Midwest Selection Service at Topeka, Kan- 
sas, and St. Joseph, Missouri, into which all the checks from re- 
spondent to Midwest Selection Service were deposited, were con- 
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trolled by Mr. Reece and Mr. Tomlinson. Checks from those 
accounts were written into their personal accounts. 


II 


Commercial bribery is the “offer of consideration to another’s 
employee or agent in the expectation that the latter will, without 
fully informing his principal of the ‘gift,’ be sufficiently influ- 
enced by the offer to favor the offeror over other competitors.” 
2 Callman The Law of Unfair Competition Trademarks and 
Monopolies §49 (3rd ed. 1968). 


The practice has been held violative of the Robinson-Patman 
amendments to the Clayton Act (15 U.S.C. §13(c)), Fitch v Ken- 
tucky-Tennessee Light & Power Co., 186 F.2d 12 (6th Cir. 1948) ; 
Sterling Nelson & Sons, Inc. v Rangen, Inc., 235 F. Supp. 393 (D. 
Idaho 1964), and it has been recognized as an unfair trade prac- 
tice under §5 of the Federal Trade Commission Act (15 U.S.C. 
§45), where it is applied to secret gifts or payments by sellers to 
employees or agents to induce them to promote purchases of the 
sellers’ product by the employer of the agent or employee. Amer- 


ican Distilling Co. v Wisconsin Liquor Co., 104 F.2d 582, 585 (7th 
Cir. 1939). Numerous administrative proceedings have been ini- 
tiated against the practice by the Federal Trade Commission, re- 
sulting in orders prohibiting it. 2 CCH Trade Regulation Reporter, 
§ 7,903. 


Likewise, the Packers and Stockyards Administration con- 
siders the practice an unfair and dececptive one. Consent and de- 
fault cease and desist orders have been enterd against commercial 
bribery and related practices. See, e.g., Jn re Dold Packing Co., 33 
A.D. 775 (1974); In re Robel Beef Packers, Inc., 31 A.D. 516 
(1972); In re Ed. Miniat, Inc., 28 A.D. 601 (1969) ; In re Swift 
and Company, 26 A.D. 638 (1967); In re Hebron Packing Co., 
Inc., 25 A.D. 1006 (1966) ; In re Marhoefer Packing Co., 25 A.D. 
739 (1966); In re South Chicago Packing Co., 20 A.D. 844 
(1961). Decisions granting a cease and desist order have also 
been issued after administrative hearings in In re Gol-Pak Corpo- 
ration, 27 A.D. 228 (1968), and in In re Hygrade Food Products 
Corporation, 26 A.D. 825 (1967). 


Commercial bribery is considered unfair and prohibited by the 
courts and administrative agencies because of its actual and pos- 
sible effects on competition in the marketplace. An individual or 
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company which makes payments to the employee of another to 
influence buying 

‘, » . interposes an obstacle to the competitive opportunity of other 
traders which is in no way related to any economic advantage pos- 
sessed by him.’ It is the inevitable consequence of commercial bri- 
bery, as it is also with other unfair business practices, that com- 





























3 petitors will adopt similar tactics to procure business. ‘No matter 
t what the character of the competitors’ goods, as far as quality is 
~ concerned and in the matter of price, such an organization will 
" find it extremely difficult, if not impossible, to sell the goods upon 
] the basis of their quality and price alone, in the presence of the 
competitor’s entertainment policy .. .’ 2 Callman The Law of Unfair 
Competition Trademarks and Monopolies §49 (8rd ed. 1968). 
n The erosive effect was succinctly described by a Packers and 
- Stockyards Administration witness: 
) It seems to me that the person making the bribe has kind of the in- 
: side track on the business and can exclude competitors because of 
: this relationship with the buyer ... [PJrice and quality will fre- 
4 quently take a lesser place in making the buying decision when 
0 there is consideration of a bribe or gift of some sort. (Tr. 105). 
e Here the Respondent is charged with making brokerage pay- 
. ments to the Midwest Selection Service which, in effect, con- 
:. stituted commercial bribery of Fleming Foods employees to pur- 
% chase meat trimmings from Respondent. 
r, No services were performed by Mr. Reece or Mr. Tomlinson for 
Respondent other than those flowing from their employment with 
2 Fleming Foods. No peculiar benefit resulted for Respondent by 
,) reason of the payment of a brokerage fee to Midwest Selection 
‘s Service that would not have resulted from Respondent dealing 
39 with Mr. Reece or Mr. Tomlinson as Fleming Foods employees 
6 and not as brokers, with the sole exception that the sale of meat 
ft trimmings was both induced and continued because of the broker- 
», age fees. 
D. The record establishes that Fleming Foods had no knowledge 
14 of, gave no consent to, and did not share in any benefit from, 
SO the brokerage arrangement. In fact, the record suggests that 
0- Fleming Foods could have purchased meat trimmings at a price 
ts discounted to the extent of the brokerage commission. 
Respondent knew Messrs. Reece and Tomlinson as senior em- 
he ployees of Fleming Foods who supervised meat procurement for 
)S- operators of Midwest Selection Service charging brokerage fees 


for meat trimmings purchased by them for Fleming Foods. Re- 
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spondent. assumed that Midwest Selection Service was a division 
or part of Fleming Foods or Fleming Companies, Inc. Respond- 
ent’s witnesses knew of no similar brokerage arrangement in the 


meat business. 


Respondent knew that Reece and Tomlinson’s duties as em- 
ployees of Fleming Foods were to purchase meat for Fleming 
Foods. Respondent should have seen the possibility of an implicit 
conflict of interest or duties owed by Reece and Tomlinson to 
Fleming Foods on the one hand, and to Midwest Selection Service 
brokerage house on the other hand. 


On its face, there appears to be an anomaly. Reece and Tom- 
linson ordered meat trimmings from Respondent for Fleming 
Foods and charged a brokerage fee on those purchases. All the 
meat trimmings purchased by Reece and Tomlinson from Re- 
spondent were for Fleming Foods. They were all billed by Re- 
spondent to Fleming Foods. Fleming Foods paid Respondent for 
each purchase. The meat trimmings were shipped by Respondent 
as instructed by Fleming Foods. No purchases of meat trimmings 
made by Reece and Tomlinson were for anyone other than their 


employer Fleming Foods. 


Respondent contends it assumed that the Midwest Selection 
Service was a part of Fleming Companies, Inc. The paradox of 
paying a brokerage commission to the purchaser was recognized, 
by implication, when respondent offered a price reduction equiv- 
alent to the brokerage commission. This would appear to achieve 
the same net price to both the seller and purchaser with less ad- 
ministrative cost and burden. Mr. Levy, on behalf of respondent 
testified that: 


A. Let me give you a brief elaboration of a small bit of conversa- 
tion between Mr. Tomlinson and myself earlier in our negotiations. 
I said, “Dick, it’s just as easy for me to discount the meat that’s 
going to go out at 27 cents to .2685 and not have to go through the 
avenue of issuing another check.” They said, “But then we wouldn’t 
have a perfect record of how much good work we did for our com- 
pany,” and I accepted that and said, “That’s fine. O. K. We'll do 
it your way. I’ll bill you the full amount and pay a brokerage fee.” 
That’s all. (Tr. p. 141, lines 11-20) 


Mr. Levy was not difficult to persuade in a situation unprece- 
dented in his long experience. 


It is also noted that respondent made other sales of meat to 
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Fleming Foods during this same period without brokerage fees 
discussed or charged. 


In the initia] discussion concerning the possibility of respon- 
dent selling meat trimmings to Fleming, Mr. Levy testified: 


A. He was the buyer for the Fleming Company. 
Q. What was his proposition about selling trimmings? 


A. He said he’d take all the trimmings we produce or offer him 
at a designated price associated with the yellow sheet and pay us 
the full freight to its destination, bill it, and get guaranteed pay- 
ment by Fleming Company, and he said, “Of course, this represents 
a lot of work to us, so we rightfully have to get paid for our ef- 
forts.” tiaaid, “O.K.” 


Q. Go ahead, what did he say about? 









A. “What does the term ‘payment’ mean?” He said, “Well, we'll 

take the usual trade circle payment,” which is the brokerage, the 15 

cents a hundredweight, and I computed and saw that the deal was 
’ very creditable for National Beef. 


Q. When he said we’ll take the usual brokerage, who did you as- 
sume he meant? 
















A. Fleming. He represents Fleming. (Tr. p. 117, lines 1-16) 


Now, if the purchasers’ employee who offers to buy on behalf 
of his employer requests a brokerage fee, it on its face presents an 
unusual situation. The peculiarity appears to have been sensed in 
the question “what does the term ‘payment’ mean?” Such a ques- 
tion directed to the employee hired to purchase for his employer 
seems to recognize the inherent ambiguity. It suggsts recognition 
of a possible underlying inconsistency. 






But that inconsistency was not resolved by the response that 
the usual brokerage fee would be charged on those purchases. In- 
stead of resolving that inconsistency, the response compounds it. 
The response and assumption that Levy made is a seminal pool 
from which further questions flow like water down a hillside, un- 
less there is an interest to satisfy by not asking those questions. 










Further peculiarities existed. For example, while respondent 
dealt with nearly 30 brokers, all save this and one other sent con- 
firmation notices for brokered transactions. Respondent’s assump- 
tion that Midwest Selection Service was in some way a part of the 
Fleming Companies was not supported by invoices by which the 
brokerage commissions were billed. The invoice letterhead failed 
to show any affiliation with Fleming Companies, Inc., and the 








1732 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 86 A.D. 1722 


body of the invoice failed to show Fleming Foods as the pur- 
chaser, as might be expected, merely listing dates of the transac- 
tions, invoice numbers, total weight, and the computed brokerage 
commission at 15 cents per hundredweight. Further, special ar- 
rangements were made for duplicate copies of bills for meat trim- 
mings to be sent to Mr. Tomlinson in the St. Joseph, Missouri, 
office. Mr. Levy said that there was irritation if they failed to 
send those copies. Another interesting peculiarity was Mr. Levy’s 
desire to deal directly with Mr. Tomlinson. Mr. Tomlinson’s sec- 
retary called Mr. Levy to inquire about the expected supply of beef 
trimmings and Mr. Levy instructed her that “if Dick wanted to 
buy anything from him, for him to call himself...” Further, 
respondent’s invoices to Fleming Foods never in any way referred 
to any brokerage firm or commission. 


Individually these items are meaningless or innocent, but col- 
lectively they form a peculiar pattern. No direct cross-referencing 
on any single document, limited contracts, special invoicing, some 
purchases without brokeragle handling, price concessions rejected, 
silence or passivity without inquiries that would ordinarily be 
expected, and brokerage functions overlapping employment duties, 
combined in this fashion seem to be designed to cover the under- 
lying unspoken arrangement. 


Mr. Jacobson, Sr., and Mr. Levy were sophisticated, thoroughly 
experienced men with a lifetime of senior meat packing positions 
and responsibilities. Their margin of success or failure often 
pivoted on their sensitivity to and measurement of both long and 
short range market implications, to evaluate them in terms of 
their commercial impact in their business, and to act decisively on 
their judgment of the situation. This required a sensitve ear and 
touch, seeing that which was not necessarily obvious, and feeling 
that which was still hidden to the casual observer. Negotiations 
are made in a jargon shorthand form for the sale and purchase of 
large volumes of meat, with understandings of grade, quality, and 
standards specified in a simple form. The terms are not set forth 
in a legalistic fashion. 


To conclude that men of this caliber were blind to the direct, 
clear conflict of interest existing between Reece and Tomlinson’s 
status as “brokerage” representatives making “brokered” pur- 
chases within the scope of their employment responsibilities for 
Fleming Foods under the circumstances known to respondent 
seems to make gullibility into prudence. 
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There is evidence from which it may be inferred that Mr. Levy 
immediately recognized the nature of the proposed transactions. 
The respondent had had difficulty disposing of its meat trimmings 
when it was approached by Mr. Tomlinson with this offer. The 
terms were very satisfactory to respondent. It is clear that res- 
pondent had the benefit of a favorable price, guaranteed by a rep- 
utable purchaser, as a solution to an irritating, costly and trouble- 
some marketing problem for respondent. Mr. Levy said that mar- 
keting meat trimmings was “the weakest part of [our] opera- 
tions”. The proposal was in Mr. Levy’s words “an answer from 
heaven.” 


Even if perchance Mr. Levy did not immediately grasp the im- 
plications of the request for brokerage payments in the initial 
negotiations, the pattern of the peculiarities and omissions that 
followed were a solid basis to raise suspicions in a reasonable 
mind and prompt at least minimal inquiries to ascertain the cir- 
cumstances surrounding the brokerage payments. 


The frivolous rejection of the offered price discount and the 
knowledge that this was seemingly contrary to the best interests 
of the employer-purchaser is difficult to brush aside. 


For respondent to then ask questions could have brought forth 
responses that were unsatisfactory and disturbed a good market 
outlet. 


However, to not ask runs no risk. The “brokered” sales to Flem- 
ing could continue until better outlets open up, the benefit res- 
pondent acknowledges from the arrangement could continue in- 
definitely, for it was a distinct commercial advantage to respon- 
dent to continue this pattern of business. In fact, respondent con- 
tinued paying this “brokerage” fee for a two-year period, until 
market changes made it less satisfactory for respondent to con- 
tinue. 


Mr. Levy expressed his attitude in the following manner: 
Q. You didn’t consider whether this deal was honest or dishonest, 
did you? 


A. No, I did not. I didn’t consider whether it’s honest or dishonest. 
He paid me and paid me properly and paid me a fair price for my 
product. (Tr. p. 145, lines 7-11) 


Respondent had substantial motivations to blind itself from 
what should have been reasonably obvious to experienced and so- 
phisticated meat dealers. Mr. Levy was too easily convinced that 
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the brokerage transaction was an acceptable and reasonable course 
of action after he had offered the discounted price to Tomlinson 
for his employer-purchaser. The reason given by Towlinson was 
shallow, glib and completely unpersuasive to commercially sophis- 
ticated people. 


It is concluded that Mr. Levy knew from the beginning that the 
brokerage commissions were a thinly papered-over cover for com- 
mercial bribery to induce and continue the sale of meat trimmings 
to Fleming Foods. Further, as the arrangement developed both 
Mr. Levy and Mr. Jacobson had good reason to question the pur- 
pose and justification for brokerage payments they were making. 
They had a positive duty to inquire concerning them if any doubt 
existed in their minds. To not inquire, to remain passive, was to 
give aid and comfort which reasonable men could not justify. Res- 
pondent continued making these brokerage payments, and failed 
or refused to make any inquiries concerning them, and only ter- 
minated them when market changes made the brokered transac- 
tions less profitable. See Chain Institute v. F.T.C., 246 F.2d 231, 
239-40 (8th Cir. 1957), cert. den. 355 U. S. 895 (1958) ; Phelps 
Dodge Refining Corp. v. F.T.C., 1389 F.2d 393, 396 (2nd Cir. 
1943) ; American News Co. v. F.T.C., 300 F.2d 104, 110 (2nd Cir- 
1962) ; Fred Meyer, Inc. v. F.T.C., 359 F.2d 351, 364 (9th Cir. 
1966) ; Flotill Products, Inc. v. F.T.C., 358 F.2d 224, 231-2 (9th 
Cir. 1966); Giant Food, Inc. v. F.T.C., 307 F.2d 184, 187 (D.C. 
Cir. 1962) ; Grand Union Co. v. F.T.C., 300 F.2d 92, 100 (2nd Cir. 
1962); Swanee Paper Corporation v. F.T.C., 291 F.2d 833, 836 
1961). 


Reference has been made to pertinent sections of the Clayton 
Act as amended by the Robinson-Patman Price Discrimination 
Act, 15 USC 18(c) and the Federal Trade Commission Act, 15 
USC 45, and cases thereunder, to establish that such practices as 
followed here by respondent would be prohibited as unfair and 
anti-competitive under those statutes, apparently to insure the 
same result here under section 202 of the Packers and Stockyards 
Act which states: 


It shall be unlawful with respect to livestock, meats, meat food 
products, livestock products in unmanufactured form, poultry, or 
poultry products for any packer or any live poultry dealer or hand- 
ler to: 


(a) Engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device in commerce; or 
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(b) Make or give, in commerce, any undue or unreasonable 
preference or advantage to any particular person or locality in any 
respect whatsoever, or subject, in commerce, any particular person 
or locality to any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever; or 


* * * 


(e) Engage in any course of business or do any act for the pur- 
pose or with the effect of manipulating or controlling prices in com- 
merce, or of creating a monopoly in the acquisition of, buying, 
selling, or dealing in, any article in commerce, or of restraining 
commerce; (7 USC 192(a), (b) and (e)). 


Here, the payment of a brokerage commission to employees of 
the purchaser is on its face unfair and deceptive for it undermines 
the opportunity for other vendors to compete equally and deprives 
the purchaser of the opportunity to purchase at a sale price with- 
out a brokerage fee factor. The purchaser suffers a disadvantage 
to the extent that the sale price is negotiated to permit a broker- 
age commission to be paid. The concealed brokerage commission 
undermining the opportunity of others to equally compete and 
providing respondent a favored position is to that extent in re- 
straint of commerce. 


Fed other practices could be more basic or more direct in their 
attack on the competitive system and in clear violation of the 
Packers and Stockyards Act prohibitions set forth above. Trunz 
Pork Stores v. Wallace, 70 F2d 688 (2nd Cir. 1934). 


III 


Respondent has engaged in and used an unfair and deceptive 
practice in commerce in violation of section 202(a), 202(b) and 
202(e) of the Act (7 U.S.C. 192(a) (b) and (e) ) 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


In commercial bribery cases, as in conspiracy cases, seldom is 
the Government able to produce direct evidence of the unlawful 
activity. Such violations are ordinarily inferred from the totality 
of the factual situation revealed in the case. See, e.g., In re Hy- 
grade Food Products Corporation, 26 Agr Dec 825, 829-831 
(1967) ; In re DeJong Packing Company, 36 Agr Dec__, decided 
June 30, 1977, appeal pending. 
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Central to this case is the determination as to whether John A. 
Jacobson, Sr., and Max Levy, President and Vice President of 
respondent, respectively, are to be believed when they testified as 
to their innocence and lack of suspicion in connction with the 
“brokerage” payments involved in the sales of meat trimmings 
to Fleming Foods Company. The sales of meat trimmings from 
respondent to Fleming were admittedly “very creditable for Na- 
tional Bee” (Tr. 117); “an answer from heaven” (Tr. 124) ; “the 
best deal in the world” (Tr. 125).2 Accordingly, respondent’s of- 
ficers had a strong motive for not wanting to be suspicious about 
the “brokerage” fees. 


Judge Weber, who saw and heard the witnesses testify, did not 
believe the protestations of innocence by respondent’s officers. 
As customary, I give great weight to the evaluation of the credibil- 
ity of the witnesses by the Administrative Law Judge. See, e.g., 
In re Whaley and Groover, 35 Agr Dec 1519, 1521 (1976). See, 
also, Ward v. N.L.R.B., 462 F.2d 8, 11-13 (C.A. 5, 1972) ; Fair- 
bank v. Hardin, 429 F.2d 264, 268 (C.A. 9, 1970); NLRB v. Ma- 
jestic Weaving Co., 355 F.2d 854, 859 (C.A. 2, 1966); Cella v. 
United States, 208 F.2d 783, 788 (C.A. 7, 1953), certiorari denied, 
347 U.S. 1016; National Labor Relations Board v. Swinerton, 202 
F.2d 511, 514 (C.A. 9, 1953), certiorari denied, 346 U.S. 814; Na- 
tional Labor Relations Board v. Dinion Coil Co., 201 F.2d 484, 
490 (C.A. 2, 1952). 


In view of the weight to be given to Judge Meber’s determina- 
tion as to the credibility of the witnesses, and the strong circum- 
stantial evidence in this case, respondent’s appeal challenging 
Judge Weber’s factual determinations is without merit. 


Respondent also contends that Judge Weber’s Order should be 
set aside because it was not issued until nearly a year and a half 
after the final brief was filed. Such delay is understandably an- 
noying to respondent; furthermore it tends to undermine the reg- 
ulatory efforts of the officials responsible for the administration 
of this remedial legislation. 


Unfortunately, such delay is not unique to this case. The same 


2 Respondent’s Vice-President, Mr. Levy, testified that the “deal” might have meant as much 
as “a cent and three-quarters to two cents a pound difference” to respondent (Tr. 125), or 
$1.75 to $2.00 per ewt, At $1.75, respondent's profit from the deal would have been 11.67 times 
as much as the 15 cents per ewt. “brokerage” ($1.75 -- .15=11.67); at $2.00, the profit would 
have been 13.33 times as much as the 15 cents “brokerage” ($2.00 + .15=13.33). Since the 
“brokerage” totalled $15,699.37, respondent’s profit from the deal could have been as much as 
$183,211.65 ($15,699.37 x 11.67) to $209,272.60 ($15,699.87 x 13.33). 
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issue was involved in cases decided recently involving two other 
Administrative Law Judges. In In re Corona Livestock Auction, 
386 Agr Dec__, decided August 5, 1977, appeal pending, adminis- 
trative delay was one of a number of circumstances, the “‘com- 
bined weight” of which led me not to issue a suspension order for 
certain violations. However, it was stated in the Corona case 
that— 


* * * T will not refrain from issuing a suspension order in a future 
case merely because the violation occurred years ago. Hopefully the 
Department will at some future time be able to handle all of its liti- 
gation with reasonable dispatch; but that time has no yet arrived 
(emphasis supplied). 


Similarly, in In re Breckenridge Auction & Sales Co., 36 Agr 
Dec__, decided August 29, 1977, it was stated: 


Moreover, although administrative delay is a matter of concern 
which is receiving the present attention of the Secretary, it is not 
the policy of this Department to reduce the suspension period that 
otherwise would have been imposed in a case because of adminis- 
trative delay.’ 


The delay in this case, although regrettable,? was not suffici- 
ently long to require dismissal of the complaint. No showing of 
prejudice to respondent has been made. Respondent’s argument 
that after a year and a half Judge Weber’s “memory of the ap- 
pearance and demeanor of a witness is necessarily vague” (Res- 
pondent’s Appeal, p. 5) is no persuasive. Any competent trial 
judge would make contemporaneous notes if there was any ques- 
tion as to his ability to remember such an important matter. 


Respondent’s request for a remand to determine whether Judge 
Weber was busy on other matters during the year and a half 
(Rspondent’s Appeal, p. 5, fn. 1) is denied. Although I am per- 
sonally aware of a number of important matters which he handled 
during that period, even if he had not been busy on other matters, 
that would be a matter for the Secretary and the Civil Service 
Commission to handle, and would not be relevant here. 


8 Although the lapse of time between the violations and the final decision might be one of the 
circumstances leading to the conclusion that no suspension order should be issued in a par- 
ticular case, as distinguished from a reduced suspension period (see In re Corona Livestock 
Auction, Inc., 36 Agr Dec___, (decided August 5, 1977), appeal pending, if a suspension order 
is to be issued, it should always be sufficiently long to serve as an effective deterrent to future 
violations by the respondent or by other potential violators (see the cases cited, infra, fn, 4). 
8 In Federal Power Comm’n v. Hunt, 876 U.S. 515, 527, the Court was critical of the “nigh 
interminable” delay in certain administrative proceedings. 
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ORDER 


Respondent, National Beef Packing Company, its officers, dir- 
ectors, agents and employees, directly or through any corporate 
or other device, in connection with its sales and distributions in 
commerce of meat or meat products, shall cease and desist from 
directly or indirectly: 


(1) Entering into, continuing, cooperating in or carrying out 
any agreement, arrangement, or understanding with any officer, 
agent, or employee of any customer or prospective customer which 
involves the giving or offering by respondent of any money, or 
any gift of more than nominal value to or for the benefit of any 
such officer, agent, or employee of the customer or prospective 
customer based upon or related to the purchase of meats or meat 
food products by such customer or prospective customer from re- 
spondent; and 


(2) Making or offering to make brokerage commission pay- 
ments to anyone unless lawful brokerage services are actually 
rendered by the recipients of such commission. 


This order shall be effective on the first day after service upon 
respondent, 


(No. 18,116) 


In re GERALD CASTELLAW and THOMAS E. HARPER. P&S Docket 
No. 5484. Decided October 21, 1977. 


Consent order 


Respondents have consented to issuance of a cease and desist order against 
them for violating the Act and the regulations in connection with their 
operations as a packer thereunder as found herein with respect to the 
keeping of accounts and records and issuance of insufficient funds 
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checks in purported payment for livestock or meat and meat food prod- 
ucts, Respondents are ordered to cease and desist from said violations. 


Mary Ellen Reese, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint and Notice of 
Hearing filed by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging 
that the respondents have violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither 
admit nor deny the remaining allegations, waive oral hearing and 
further procedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of 
this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gerald Castellaw and Thomas E. Harper, hereinafter re- 
ferred to as the respondents, are partners d/b/a Interstate Meat 
Company, with their principal place of business located at Route 
1, Union City, Tennessee 38261. 


2. Respondents are, and at all times material herein were, en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


3. Respondents are, and at all times material herein were, a 
packer within the meaning and subject to the provisions of the 
Act. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondents, Gerald Castellaw and Thomas E. Harper, individ- 
ually or as partners with each other or others, directly or through 
any corporate or other device, in connection with their operations 
as a packer, shall cease and desist from: 


(1) Issuing checks or drafts in purported payment for live- 
stock, meat or meat food products purchased in commerce with- 
out having and maintaining sufficient funds on deposit in the 
bank accounts from which such checks or drafts are to be paid. 


(2) Failing to pay, when due, the full purchase price of live- 
stock, meat, or meat food products purchased in commerce. 


Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business under the Act, including among other things, (1) 
a general ledger showing all assets, liabilities, capital, income and 
expenses; (2) records showing the source, date of purchase, num- 
ber of head, purchase weight, and cost of livestock purchased; 
(8) an accounts payable ledger of drafts issued in payment of 
the firm’s livestock purchases; and (4) kill sheets. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 


service upon respondent. 


Copies of this decision shall be served upon the parties. 





In 
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(No. 18,117) 


In re THOMAS THIEDE. P&S Docket No. 5497. Decided October 21, 
1977. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder in failing to comply with the bonding require- 
ments thereof. Respondent is suspended as a registrant under the Act 
until he is in full compliance with the bonding requirements. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent de- 
cision provisions of the rules of practice applicable to this proceed- 
ing (7 CFR 1.138; 42 F.R. 745.) 


The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Thomas Thiede, hereinafter referred to as the respondent, 
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is an individual whose address is R.D. #1, Forest City, Pennsyl- 
vania 18421. 


2. Respondent is, and at all times material herein, was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock in 
commerce on a commission basis; 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied with such require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


W 


W 
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(No. 18,118) 


WILLIAM E. VERSCHOOR, JR. v. DOYLE SANDERS. P&S Docket No. 
5200. Decided October 21, 1977. 


Contract — failure to prove breach of — Damages — failure to 
prove — Dismissal 


Where complainant accepted the animals in issue and failed to sustain his 
burden of proof that respondent breached the contract with resulting 
damages, complainant’s claim for $9,987.27 as damages is denied, and 
the complaint is dismissed. 


Check for amount believed owed — negotiation of and payment on 
constituting accord and satisfaction — Dismissal 


Where respondent negotiated and obtained payment on complainant’s 
cashier’s check in the amount of $7,915.11 constitutes accord and satis- 
faction with respect to the animals in issue, the counterclaim is dis- 
missed. 


Michael A. Sanders, Presiding Officer. 
Dewie J. Gaul, Sioux City, IA, for complainant. 
R. Andrew Dixon, Louisville, KY, for respondent. 


Decision by Donald A. Campbel!, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


On or about January 29, 1975, Doyle Sanders filed a letter com- 
plaining against “Norther Cattle Company, c/o William Ver- 
schoor, Jr.” alleging in substance failure to pay for 84 head of 
cattle “shipped” on January 2, 1975. 


On April 1, 1975, William E. Verschoor, Jr. filed a formal com- 
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plaint against Doyle Sanders, which he amended on June 11, 1975, 
alleging in substance that on January 3 or 4, 1975, he “‘received” 
84 head of cattle, of which many required care and extra feed 
and some died, and claiming $9,987.27 damages. 


Copies of Verschoor’s complaint and of an investigation report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR §202.40), were served on Sanders on September 
20, 1975. A copy of the investigation report, which included a copy 
of Sanders’ letter of January 29, 1975, was served on Verschoor 
on September 18, 1975. 


On or about October 9, 1975, Sanders filed an answer denying 
liability and a counterclaim for $1,314.30, alleged to be the bal- 
ance due on 84 head of cattle purchased by Verschoor from San- 
ders, and a request for an oral hearing. 


On or about October 21, 1975, Verschoor filed a reply to the 
counterclaim and a request for an oral hearing. 


An oral hearing was held in St. Louis, Missouri on December 9, 
1976, before Michael A. Sanders of the Office of the General Coun- 
sel of this Department. Complainant was represented by Dewie 
J. Gaul, Esq., Sioux City, Iowa. Respondent was represented by 
R. Andrew Dixon, Esq., Louisville, Kentucky. Complainant and 
respondent, no witnesses, testified at the hearing. Complainant 
and respondent filed briefs. 


It is undisputed that in late December, 1974, Verschoor phoned 
Sanders to order a load of cattle; thereafter, Sanders put together 
a load of 84 cattle, some from his own farm and others purchased 
in three different places in Kentucky; at about 3:00 or 4:00 
Thursday afternoon, January 2, 1975 Sanders caused the 84 cattle 
to be shipped from Louisville, Kentucky, bound for Sioux City, 
Iowa; Sanders gave the trucker an invoice calling for a total of 
$9,122.55 and containing the notation, ‘Give check to trucker;” 
the invoice had the legend printed on it, ‘““Not responsible for ac- 
cident, sickness or death.” 


It is undisputed that on Saturday morning, January 4, 1975, 
the truck arrived in Sioux City and Verschoor led it to his farm; 
on arrival, two animals were down in the truck; all were unloaded 
and remained at Verschoor’s farm. 


It appears to be the substance of Verschoor’s complaint that 
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Sanders committed a fraud, and a breach of warranty, in that the 
animals were sick on arrival and many died shortly thereafter. We 
cannot find from the record that Sanders made any representa- 
tions about the cattle, true or false, nor can we find that there 
was any warranty, express or implied, to be breached by Sanders. 


Clearly the cattle were accepted, not rejected, by Verschoor. 
U.C.C. §§2-602, 2-606. The burden is on the buyer to establish any 
breach with respect to goods accepted. U.C.C. §2-607(4). See 
Agri-Link v. J. D. Shultz, 35 A.D. 557, 1401 (1976). See also Mer- 
gen v. Fliflet & Peterson, 32 A.D. 1458 (1973), and Whitaker v. 
Cullen, 34 A.D. 1557 (1975). Verschoor not having carried his 
burden of proof, his complaint must be dismissed. 


It is undisputed that at the time the cattle were delivered, 
the trucker insisted that Verschoor give him a check to take back 
with him; Verschoor gave the trucker a check; the amount of 
the check was $7,000.00 notwithstanding that the invoice called 
for $9,122.55; the check was drawn on insufficient funds. 


It is undisputed that on Monday, January 6, 1975, Sanders re- 
ceived the $7,000.00 check and phoned Verschoor about it. Ver- 
schoor testified that he informed Sanders in that phone call, in 
substance, that the cattle had been sick on arrival, some were 
dead, and others were likely to die. Sanders denied this. 


It is undisputed that on Tuesday, January 14, 1975, Sanders 
phoned Verschoor again and stated that he had not received the 
balance due; Verschoor stated that he had mailed a check for the 
balance minus the average price of 10 animals which were dead, 
together with “dead tickets” or “rendering slips” received from 
a renderer for ten animals. 


It is undisputed that on Monday, January 20, 1975 the $7,000.00 
check mentioned above, was returned to Sanders for insufficient 
funds; he left Louisville that day to fly to Sioux City, but because 
of bad weather he did not arrive until late the next day, Tuesday, 
January 21; on arrival in Sioux City he contacted Verschoor and 
demanded payment in full except for two animals, for which he 
had received $219.86 proceeds of an insurance policy. 


It is undisputed that on Wednesday, January 22, Verschoor gave 
Sanders a cashier’s check for $7,915.11; Verschoor told Sanders 
he had mailed him a check for $1,134.97 with rendering slips for 
ten animals, and that he would stop payment on that check and 
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wanted it returned to him; Sanders stated that he was still owed 
$1,099.30 plus his travel expenses for that trip to Sioux City, or 
a total of $1,314.30. 


It is clear that Verschoor believed, rightly or wrongly, that the 
cashier’s check for $7,915.11, was as much as he owed Sanders. 
See U.C.C. §§2-714 and 2-717. It is also clear that Sanders 
understood that this was Verschoor’s belief, and did not agree 
that this was everything that was owed to him. It is undisputed 
that Sanders negotiated that check and obtained payment on it. 
This was clearly an accord and satisfaction. Am. Jur. 2d, Accord 
and Satisfaction $18. Denver Livestock Market v. Stewart, 30 A.D. 
795 (1971). Thus Sanders’ counterclaim must be dismissed. 


This order is the same as an order by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR §2.35, 
42 F.R. 4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 
7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1970 Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or re- 
arguments of proceedings, or for reconsideration of orders, see 
9 CFR §§202.57 and 202.21. 


On the right to judicial review hereof, see United States v. 
I.C.C., 3387 U.S. 4426. 


The complaint and the counterclaim are hereby dismissed. 


Copies hereof shall be served on the parties. 


TERMINATION OF SUSPENSION — Supplemental order 


(No. 18,119) 


In re HERBERT BADER. P&S Docket No. 5491. In order issued Octo- 
ber 17, 1977, by Dorothea A. Baker, Administrative Law 
Judge. 


(No. 18,120) 


In re LEE DROSSELMEYER. P&S Docket No. 5391. In order issued 
October 20, 1977, by Victor W. Palmer, Administrative Law 
Judge. 
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(No. 18,121) 


In re THOMAS THEIDE. P&S Docket No. 5497. In order issued 
October 21, 1977, by William J. Weber, Administrative Law 
Judge. 


STAY ORDER — Pending judicial review 


(No. 18,122) 


In re C. D. BURRUS and DONALD L. TROUTMAN, d/b/a TROUTMAN 
LIVESTOCK AND HAULING. P&S Docket No. 5131. In order 
issued October 25, 1977, by Donald A. Campbell, Judicial 
Officer. 
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Order on reconsideration 
Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued January 5, 1977, awarding reparation to com- 
plainant against respondent in the amount of $6,282.20. On Janu- 
ary 21, 1977 respondent filed a petition for reconsideration. On 
February 4, 1977, the order of January 5, 1977 was stayed pend- 
ing the issuance of a further order in this proceeding. 


Respondent’s objections to the decision and order of January 5, 
1977 have been fully considered and upon reconsideration we find 
that the order of January 5, 1977, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the petition is 
dismissed without serving a copy thereof upon complainant. 


The Order of January 5, 1977, is hereby reinstated, and the 
reparation awarded to complainant in that order shall be paid 
within thirty (30) days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 18,124) 


BERT R. HYBELS, INC. v. TUCKER PRODUCE Co. PACA Docket No. 
2-3951. Decided October 31, 1977. 


Contract — failure to prove breach of — Damages — failure 
to prove — Reparation awarded 


Where respondent accepted the peaches in issue and failed to sustain its bur- 
den of proof of a breach of contract by complainant with resulting 
damages to respondent, respondent is liable to complainant for the total 
contract price of $4,318.00, less the amount of $1,568.50 already paid by 
respondent thereon, for a amount now due and owing complainant of 
$2,749.50 for which reparation is awarded. 
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George Whitten, Presiding Officer. 
Complainant pro se. 
G. W. Nicholson, Birmingham, AL, for respondent. 


Decision by Donald A. Campbell, Judicial Of ficer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought repara- 
tion against respondent in the amount of $4,318.00. An order re- 
quiring payment of an undisputed amount of $1,568.50 was issued 
December 4, 1975, leaving a disputed amount of $2,749.50. The 
transaction in question involved the sale of peaches in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties, and respondent was 
served with a copy of the complaint. Respondent filed an answer 
thereto, denying liability to the complainant. 


Although the amount involved exceeds $3,000.00, the parties 
waived oral hearing, and evidence was submitted in accordance 
with the shortened procedure, as provided in the Rules of Prac- 
tice (7 CFR 47.20). Pursuant to this procedure, respondent sub- 
mitted an answering statement and also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bert R. Hybels, Inc., is a corporation whose 
address is P.O. Box 915, Benton Harbor, Michigan. 


2. Respondent, Jerry F. Tucker, is an individual doing busi- 
ness as Tucker Produce Co., whose address is 1432 Cherry Street, 
Birmingham, Alabama, At the time of the transaction in dispute 
respondent was licensed under the Act. 
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3. On September 11, 1974, in the course of interstate com- 
merce, complainant sold to respondent by oral contract 4233, 
bushels of peaches, at $6.50 apiece, for a total price of $2,749.50 
f.0.b. 


4. On September 11, 1974, the peaches were shipped from 
Benton Harbor, Michigan to Birmingham, Alabama, along with 
43 bushels of greening apples and 100 crates of Red skin peaches. 


5. On September 14, 1974 at 10:30 a.m. the 42334 bushels 
of peaches were Federally inspected in Birmingham, Alabama. 
The inspection revealed decay in most samples, 6-66 average 30% 
Brown Rot and/or Rhizopus Rot, in various stages. No tempera- 
tures were taken. 


6. On September 20, 1974 respondent obtained a dumping cer- 
tificate for 86 crates of the peaches. 


7. Respondent has since failed to pay complainant the agreed 
purchase price of $2,749.50. 


8. An informal complaint was filed on April 3, 1975, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent accepted the peaches, and, therefore, is liable for 
the full purchase price, less any damages sustained as a result of 
a breach of contract on the part of complainant. 


Respondent contends that complainant breached the warranty 
of suitable shipping condition found at section 46.24(j) of the 
Regulations (7 CFR 46.24(j)). Under this warranty it is guar- 
anteed that produce, sold f.o.b., will arrive at the contract destina- 
tion agreed upon by the parties without abnormal deterioration. 
The warranty applies only to shipments that are handled under 
normal] transportation service and conditions. The burden of prov- 
ing the warranty, the breach and the resulting damages, by a pre- 
ponderance of the evidence, rests upon respondent as the moving 
party. Hatcher and Holland v. Bell Tomato Co., 29 A.D. 1057 
(1970). 


It is not necessary in this case to discuss the issue of whether 
there was a breach of warranty because respondent has failed to 
prove damages. Stockton Tomato v. Albee Tomato, 28 A.D. 1051 
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(1969). The general measure of damages for a breach of war- 
ranty, where the buyer has accepted the goods, is the difference 
between the market value of the goods actually delivered, at the 
time and place of delivery, and the market value the goods would 
have had at that time and place if they had met the specifications 
of the contract. The buyer has the burden of proving both values, 
by a preponderance of the evidence. Cooney v. Pioneer, 24 A.D. 
959 (1965). The only evidence of damage from the alleged breach 
submitted by respondent is a dump certificate for 86 of the 423 
crates in dispute, issued at least 6 days after arrival of the 
peaches. This is insufficient proof of the actual value at the time 
of delivery of the 86 crates of peaches, much less of the remain- 
ing 337 crates, because of the 6 day interval. 


Since respondent has failed to prove damages it is liable for the 
full purchase price of $2,749.50. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the Act for 
which reparation will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,749.50, with interest thereon 
at the rate of 8 per cent per annum from October 1, 1974, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 18,125) 


In re CLEVELAND VEGETABLE MARKET Co. PACA Docket No. 
2-4422. Decided May 23, 1977. 


Flagrant and repeated violations — failure to pay promptly 
and in full 
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Where respondent flagrantly, wilfully, and repeatedly violated Section 2 of 
the Act in failing to pay promptly and in full for 14 lots of perishable 
agricultural commodities and, in addition, the proceeds of consignment 
sale, as found herein, respondent’s license as a registrant under the Act 
is revoked. 


Dennis Becker, for complainant. 
Donald L. Mooers, Washington, D. C., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a discinlinarv proceeding initiated pursuant to the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), hereinafter referred to as the “Act”. 


The complaint in this action was filed on October 21. 1976, and 
alleges that respondent. during the period May, 1975. through 
November, 1975, nurchased, received and accented 13 lots of 
fruits and vegetables, all being perishable arrienltnrel eammodi- 
ties in interstate commerce, from eight sellers, but failed to make 
full payment promontly to the sellers the agreed purchase pr‘ces 
totaling $27,121.39. The complaint further alleres that respondent 
has failed to pay promptly net proceeds realized from the sale of 
a shipment of neaches, handled on consienment bv respondent, for 
one seller, in the amount of $2,355.40. The complaint further al- 
leges that the acts of respondent in failing to make full payment 
promptlv of the agreed purchase prices as set forth above, con- 
stitute wilful, flaerant and reneated violations of Section 2 of the 
Act (7 U.S.C. 499b). Complainant requested that after proceed- 
ings were held in accordance with the Act and the Rules of Prac- 
tice, resnondent’s license be revoked pursuant to Section 8 of the 
Act (7 U.S.C. 499h). 


On November 17. 1976, respondent filed its Answer to the 
complaint and therein denied the substantive allegations of the 
complaint. 


An oral hearing was held on April 20, 1977, before Victor W. 
Palmer, Administrative Law Judge. United States Denartment of 
Agriculture, in Washington, D. C. Bonnie L. Luken, Office of the 
General Counsel, United States Department of Agriculture, rep- 
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resented complainant. Although duly notified, the respondent did 
not appear at the oral hearing. 


At the hearing, testimony was taken concerning the allegations 
of the complaint and the effect of failures to pay promptly upon 
the fruit and vegetable industry in general. 


FINDINGS OF FACT 


1. Respondent, Cleveland Vegetable Market Co., is an Ohio 
corporation whose address is Unit 1, Northern Ohio Food Ter- 
minal, 4000 Orange Avenue, Cleveland, Ohio. Pursuant to the 
licensing provisions of the Act, license number 730781 was issued 
to respondent on January 9, 1973. This license was renewed an- 
nually, presently is in effect, and is next subject to renewal on or 
before January 9, 1977. 


2. During the period May 1975, through November 1975, re- 
spondent purchased, received, and accepted in interstate com- 
merce, 13 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, from eight sellers, but failed to make full 
payment promptly of the agreed purchased prices totaling 
$27,121.39. 


3. On or about July 25, 1975, respondent accepted on consign- 
ment, in interstate commerce, 539 boxes of peaches, a perishable 
agricultural commodity, shipped by McRae Produce Co., Ine., 
Ellerbe, North Carolina. Respondent sold the peaches for the 
shipper’s account, but failed to pay the shipper the net proceeds 
realized therefrom totaling $2,355.40. 


4. Respondent’s failure to pay $27,121.39 owed eight sellers 
for perishable agricultural commodities in 13 transactions dur- 
ing the period May 1975 through November 1975, and its failure 
to pay $2,355.40 owed one seller for perishable agricultural com- 
modities handled on consignment on or about July 25, 1975, con- 
stitutes wilful, flagrant and repeated violations of Section 2(4) 
of the Act (7 U.S.C. 499b(4) ). 


CONCLUSIONS 


1. Section 2(4) (7 U.S.C. 499(b) (4)) of the Act declares it 
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unlawful “For any commission merchant, dealer, or broker... in 
connection with any transaction involving any perishable agri- 
cultural commodity which is received in interstate or foreign com- 
merce... to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had.” 


2. Section 46.2(aa) (5) of the regulations (7 CFR 46.2 (aa) 
(5) defines “full payment promptly as “[p]ayment for produce 
purchased by a buyer within 10 days after the day on which the 
produce is accepted.” 


3. Section 8 of the Act (7 U.S.C. 499h) provides, in pertinent 
part, “Whenever (a) the Secretary determines, as provided in 
section 6, that any commission merchant, dealer, or broker has 
violated any of the provisions of section 2, ... if the violation is 
flagrant or repeated, the Secretary may, by order, revoke the 
license of the offender.” 


4. Respondent failed to make full payment promptly of the 
agreed purchase prices of 13 lots of perishable agricultural com- 
modities purchased, accepted and received in interstate commerce 
from eight sellers during the period May through November 1975. 
Additionally, respondent failed to make full payment promptly 
of the proceeds realized from the sale of one lot of fruit handled 
on consignment for one shipper. 


5. Respondent’s actions as described in conclusion 4 constitute 
wilful, repeated and flagrant violations of the Act. (See In re 
Harrisburg Daily Market, Inc., 20 A.D. 955 (1961); aff’d sub 
nom, Harrisburgh Daily Market v. Freeman, 309 F.2d 647 (D.C. 
Cir., 1962); cert. den. (872 U.S. 976); In re George Steinberg 
and Son, Inc., 32 A.D. 236 (1973) ; George Steinberg & Son, Inc. 
v. Butz, 491 F.2d 988 (2nd Cir., 1974) ; In re American Fruit Pur- 
veyors, Inc., 30 A.D. 1542 (1971). 


6. On the basis of the evidence produced at the hearing, the 
revocation of respondent’s license is the appropriate sanction. 


ORDER 


Respondent’s license is revoked. 


The facts and circumstances set forth herein shall be published. 
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Pursuant to the Rules of Practice governing procedures under the 
Act, this Decision will become final without further proceedings 
thirty-five days after service hereof unless appealed to the Secre- 
tary by a party to the proceeding within thirty days after service 
as provided in sections 47.37 and 47.39 of the Rules of Practice 
(7 CFR 47.37 and 47.39). 


This Order shall take effect on the eleventh day after this Deci- 
sion becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 18,126) 


GROWER SALES, INC. OF WASHINGTON v. INDEPENDENT POTATO Co. 
PACA Docket No. 2-3883. Decided October 31, 1977. 


Contract — rescission of — Burden of proof — sustained — 
Dismissal 


Where respondent sustained its burden of proof that the contract between 
the parties was rescinded, the complaint is dismissed. 


Prevailing party — award of fees and expenses 


Respondent, as the prevailing party herein is entitled to fees and expenses 
incurred in connection with the oral hearing in the amount of $795.77. 
Reparation for said amount is awarded as reparation to respondent 
against complainant. 


Lowell Stanley, Presiding Officer. 


Haskell Lurie, Chicago, IL, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final June 30, 1977.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on June 4, 1975. The complainant 
seeks to recover $6,118.75, as damages alleged to have been sus- 
tained by complainant in a transaction in interstate commerce in- 
volving a truckload of potatoes. 


A copy of the report of investigation made by this Department 
was served upon complainant and respondent. A copy of the for- 
mal complaint was served upon respondent. Respondent filed an 
answer on August 19, 1975 wherein it denied any liability to com- 
plainant. 


An oral hearing was held in Indianapolis, Indiana on March 16, 
1976. One witness testified for complaint and respondent had 
three witnesses testify. 


FINDINGS OF FACT 


1. Complainant, Grower Sales, Inc., of Washington, is a cor- 
poration whose address is P.O. Box 151, Quincy, Washington. 


2. Respondent, Independent Potato Co., is a corporation whose 
address is 223-27, Indianapolis Produce Terminal, Indianapolis, 
Indiana. At the time of the transaction involved herein respondent 
was licensed under the Act. 


3. On or about July 11, 1974, complainant sold to respondent 
one truckload of potatoes, being a perishable agricultural com- 
modity, for shipment Monday, July 15, 1974. Due to unavailability 
of a truck on July 15, a change in pricing and exact manifest was 
negotiated for loading on July 16. Manifest and prices were as 
follows: 


300-bales 5/10# Mesh U.S. #1 Oregon Norgolds $6.75 FOB 
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50-bales 10/5#+ Mesh U.S. 1 Oregon Norgolds $7.75 FOB 
125-cartons U.S. +1 90 Count Oregon Norgolds $15.00 FOB 
245-cartons U.S. #1 100 Count Oregon Norgolds $15.00 FOB 
30-cartons U.S. +1 110 count Oregon Norgolds $14.50 FOB 
50-50# U.S. #1/A Oregon Norgolds $8.50 FOB 


5. The contract was negotiated by William Shaub and Com- 
pany of 5909 East View Court, Indianapolis, Indiana, acting as 
broker. 


6. Complainant shipped a truckload of potatoes on July 16, 
1974 from loading points in the State of Oregon, to the respondent 
at Indianapolis, Indiana. 


7. The load of potatoes arrived in Indianapolis, Indiana at ap- 
proximately 8:00 a.m. on Friday, July 19, 1974. Respondent com- 
plained of quality and condition to Mr. Don Schaub (employee of 
the broker) who contacted complainant in Edison, California. 
Complainant requested a Federal inspection which was obtained 
by Mr. Shaub on July 19, 1974 at 11:15 a.m. in Indianapolis, Indi- 
ana. Such Federal inspection revealed in pertinent part: 


Products Inspected: Long Russet POTATOES in burlap sacks 
“50 Lbs. Net” and in mesh sacks printed “5 Lbs. Net Wt.” or 
“10 Lbs. Net Wt.” in master sacks marked “10/5” or 5/10” 
and in cartons printed “50 Lbs. Net” and stamped for count 
(90 and 100s noted). Burlap sacks, mesh sacks and cartons 
printed “Oregon Trail Russet Potatoes, U.S. No. 1, Oregon 
Potato Inc. Umatilla, Oregon.” 


Applicant states 400 cartons, 350 master sacks and 50 bur- 
lap sacks. 


Condition of Load: Through lengthwise and crosswise 5 to 7 
layers, 4 to 7 rows. 


Condition of Pack: Cartons well filled. 


Temperature of product: At rear door: Top 50 degrees F., 
Bottom 50 degrees F. 


Condition: Carton lot and 50 pound sack lot: Firm. No soft 
rot. Open wesh sack lots: Generally firm. Less than 1% soft 
rot. 
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Remarks: Inspection and certificate restricted to product in 
upper 4 layers of load. 


8. On July 19, 1974 complainant released respondent from the 
contract. 


9. On Monday July 22, 1974 the load of potatoes was sent to 
Hammond Bros. Produce at Decatur, Indiana for distribution. 


10. A second inspection was obtained on July 23, 1974, at com- 
plainant’s request, at approximately 2:40 p.m. Such inspection 
revealed in pertinent part as follows: 


Condition of Load: Through lengthwise and crosswise load 
about 3 to 6 rows, 3 to 6 layers. Many containers in upper 
layers disarranged; few empty and cartons with part of con- 
tents noted spilled. Most cartons wet or pliable some leaking 
—many containers in 5 and 10 pound lds and some in burlap 
lot shows 1 to 3 wet or stained areas 3 to 9 inches in diameter 
—few 5-10 pounds bottom layers containers at side door en- 
tire surfact wet and leaking. 


Condition of Pack: Undamaged cartons lots: Generally well 
filled. 


Temperature of product: At rear doors: Top 50, Bottom 52 
Degrees F. At side door: Center of Load 57 Degrees F. 


Condition: Carton lot: Mostly firm. From 2 to 40%, average 
21% soft rot. Few to some potatoes show sprouts 14 to 
inch long. Generally firm. (not legible) container 5 and 10 
pound lots: from 2 to 23%, average 7% soft rot. 50 pound 
burlap lot: Generally firm. From 1 to 24%, average 10% soft 
rot. Each lot: Soft Rot is Slimy Soft Rot, mostly in early, 
some in advanced stages. 


Remarks: Inspection and certificate restricted to product 
and lading in upper 4 to 6 accessible layers of load. . . 


11. Respondent has not paid complainant in connection with 
this transaction. Complainant claims a sum owed him of $4,418.75, 
which is the original invoice price together with the sum of $1,700, 
covering freight, additional mileage, and extra day layover mak- 
ing a total of $6,118.75. 


12. An informal complaint was filed on March 11, 1975, which 
was within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


This case concerns basically two matters: 1. The question of 
whether complainant released respondent from the original con- 
tract of sale and 2. the reliability of the inspection of June 19, 1974 
as reflecting the merchantability of the potatoes. 


Regarding respondent’s contention that complainant released 
respondent from the contract, we note that it is established pre- 
cedent tiat respondent has the burden of showing that each was 
the intention of the parties. ZH. W. Ligon Produce Inc. v. Ritter 
Bros., 20 A.D. 359 (1961). Upon examination of the evidence as 
presented in the transcript and the documents submitted we con- 
clude that the respondent has met this burden. 


The broker’s representative Don Shaub, as respondent’s witness, 
testified that he discussed the condition of the potatoes and re- 
spondent’s dissatisfaction with them with Mr. Wells, president 
of the complainant. The testimony indicated that complainant and 
broker felt that if respondent didn’t want the load, it could be 
placed with another concern. There was testimony that complain- 
ant and the broker relied on the inspection of June 19, 1974 as to 
the quality of the potatoes, and that it would be an advantageous 
business decision to release respondent from his obligations under 
the contract and place the goods elsewhere. Respondent’s testi- 
mony reveals that respondent was relieved of his contract respon- 
sibilities because (1) respondent was a valued customer of com- 
plainant (2) two more loads of potatoes were then on their way 
from complainant to respondent and (3) the belief that the load 
could easily be placed elsewhere. Complainant, in its testimony, 
denies that respondent was released from liability, and points to 
a mailgram sent on July 20, 1974 to respondent by Oregon Potato 
Ine. which indicates that Oregon Potato Inc. intended to hold re- 
spondent liable on the contract. Oregon Potato Inc. is not a party 
to this proceeding. We believe respondent was within its rights 
to ignore a mailgram received from a party with which it had no 
dealings in this transaction, and to proceed to rely on the tele- 
phone negotiations with the complainant through the broker. On 
balance, we conclude that the evidence agrees with respondent’s 
position that complainant released respondent from the contract 
under a recession agreement. 


In view of the conclusion in the preceding issue, there is no 
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need to examine the question of the reliability of the inspection of 
June 19, 1974. 


Since respondent is prevailing party, complainant is liable 
under 7 CK 47.19(2) for reasonabie tees and expenses of the re- 
spondent incurred in connection with the oral hearing. We find 
these 1ees and expenses to be $795.77 as reflected by respondent’s 
claim torm as submitted in this proceeding. 


ORDER 


The complaint is dismissed. 


Within 30 days trom the date of this order complainant shall 
pay to respondent, as reparation, $795.77, with interest thereon 
at the rate of 8% per annum from the date of this order until paid. 


Copies hereof shall be served upon the parties. 
pdefjinanfi 


(No. 18,127) 


POINTS WEST PRODUCE DISTRIBUTORS v. A. J. CAMP, INC. and/or 
STAN BROWN, d/b/a B. J. B. PACA Docket No. 2-4280. De- 
cided October 31, 1977. 


Agreed purchase prices — failure to pay — Reparation awarded 


Where respondent A. J. Camp accepted the product in issue and failed to pay 
the purchase prices therefor, this respondent is in violation of the Act, 
and is liable to complainant for the amount of $9,557.10 for which re- 
paration is awarded. 


Broker’s guarantee of payment — failure to prove — Dismissal 
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Where complainant failed to prove that the broker respondent, Stan Brown, 
guaranteed payment for the produce in issue, the complaint as to re- 
spondent Stan Brown is dismissed. 


Lowell Stanley, Presiding Officer. 
Richard C. Gilman, Oakland, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on April 16, 1976. Complainant seeks 
to recover from respondent, reparation in the sum of $9,557.10 in 
connection with numerous transactions in interstate commerce in- 
volving the sale by complainant of mixed vegetables, a perishable 
agricultural commodity. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent A. J. Camp, Inc. which did 
not file an answer thereto. A copy of the formal complaint was 
also served upon respondent Stan Brown d/b/a B. J. B. which filed 
an answer thereto, denying liability to complainant in the amount 
alleged in the complaint. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $3,000, oral hearing was waived by the parties. Ac- 
cordingly, the shortened procedure set forth in section 47.20 of the 
Rules of 2 Practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure complainant and respondent Stan Brown, respectively, 
were given the opportunity to file an opening and an answering 
statement which both did. Complainant filed a statement in reply 
to respondent’s answering statement. Complainant also filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, William A. Hallquist, doing 
business as Points West Produce Distributors whose address is 
P.O. Box 2652, Oxnard, California. 


2. Repondent, A. J. Camp, Inc., is a corporation whose address 
is 70 Public Market, Rochester, New York. Respondent, Stan 
Brown, is an individual doing business as B. J. B. whose address 
is P.O. Box 9129, San Jose, California. Respondents at the time of 
the transactions involved herein, were licensed under the Act. 


3. On or about January 8, 1976 and again on January 16, 1976, 
in the course of interstate commerce, complainant by oral contract 
sold to the respondent A. J. Camp, a truckload of mixed vegetables, 
at the agreed prices of $5,009.25 and $4,547.85 respectively. These 
sales were f.o.b. and the trucks used were secured by Paul Brown, 
agent for Stan Brown. The contracts were also negotiated by Paul 
Brown. Upon arrival at contract destination, respondent A. J. 
Camp accepted the commodities in compliance with the contracts 
of sale and has since failed to pay complainant the agreed pur- 
chase price for either shipment or the total purchase price of 
$9,557.10. 


5. <A formal complaint was filed on April 16, 1976 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is no question that respondent A. J. Camp accepted the 
commodities upon arrival and has since failed to pay complainant 
the agreed purchase price thereof. Complainant alleges that re- 
spondent Stan Brown who acted in negotiating the sale as broker 
for complainant, guaranteed to complainant the payment of the 
invoices and as such is also liable for the purchase price of the 
goods in question. Complainant alleges that respondent Stan 
Brown’s agent, Paul Brown, orally guaranteed the payment and in 
return for his guarantee took an additional 214 cents as brokerage 
fee. Respondent Brown disavows the guarantee of payment and 
contends that the additional 214 cents brokerage fee was not un- 
usual and was in no way related to any guarantee of payment. 


Complainant, as the moving party has the burden of proving, 
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by a preponderance of the evidence, the material allegations in the 
complaint. Royal Packing Co. v. Grand Prairie Produce Brokerage, 
Inc., 34 A.D. 1600 (1975). Neither the broker’s memorandum of 
sale, the broker’s invoice for brokerage, nor the invoice of com- 
plainant, contain any notation reflecting a guaranteed agreement. 
The sworn statements of William Hallquist on behalf of complain- 
ant, that he secured such an agreement from Paul Brown are de- 
nied by the sworn statements of Paul Brown. 


We conclude that complainant has not met his burden of proof 
regarding an oral agreement of guarantee of payment by the bro- 
ker. Therefore, the complaint should be dismissed as to respondent 
Stan Brown d/b/a B. J. B. 


Respondent A. J. Camp is found to owe to complainant 
$9,557.10, being the total invoice price in connection with this 
transaction. Respondent A. J. Camp’s failure to pay this sum to 
complainant is a breach of contract in violation of section 2 of the 
Act for which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent A. J. 
Camp shall pay to complainant, as reparation, $9,557.10, with in- 
terest thereon at the rate of eight percent per annum from March 
1, 1976, until paid. 


The complaint as to respondent Stan Brown d/b/a B. J. B. is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,128) 


JoHN. MANNING AND Co., INC. v. PROCACCI BROTHERS SALES CORP. 
PACA Docket No. 2-4372. Decided September 30, 1977. 
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Contract terms — straight f. 0. b. — Good delivery standards — met 
at destination — Reparation awarded for unpaid balance 


Where respondent failed to prove a breach of contract, or an adjustment 
agreement with respect to the tomatoes, and accepted the eight loads in 
issue, respondent is liable to complaint for the purchase price of eight 
loads of tomatoes in the amount of $37,683.75, less the amount of 
$10,530.15 already paid thereon by respondent, for a balance due and 
owing or $27,153.60, for which reparation is awarded . 


George L. Aubrey, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Ned Stein, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. §§499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award in the amount of $27,153.60 against respondent in con- 
nection with a transaction in interstate commerce involving eight 
truck shipments of tomatoes shipped from California to respond- 
ent in Philadelphia, Pennsylvania. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer deny- 
ing liability. The amount claimed in the formal complaint is more 
than $3,000. However, respondent did not request a hearing so the 
shortened procedure provided for in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence in the case as is the Department’s report of Investigation. In 
addition, complainant filed an opening statement, and took the 
deposition of a witness by written interrogatories to whom re- 
spondent submitted cross interrogatories. The transcript of this 
deposition is also a part of the record. In addition, complainant 
filed a brief. 
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FINDINGS OF FACT 


1. Complainant, John Manning and Co., Inc., is a corporation 
whose address is P.O. Box 4668, Saticoy, California. 


2. Respondent, Procacci Brothers Sales Corp., is a corpora- 
tion whose address is 3655 South Lawrence Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. Pursuant to oral contract negotiated by a broker, W. H. 
Shefield of Nogales, Arizona, complainant loaded and shipped six 
truckloads of tomatoes on or about October 18, 1975, and two 
truckloads of tomatoes on or about October 19, 1975, from Saticoy, 
California, to respondent in Philadelphia. The total invoice price 
for these shipments was $37,683.75. 


4. All eight shipments of tomatoes received USDA shipping 
point inspection on the date of shipment. The inspection certifi- 
cates showed no decay, U.S. combination grade (average 87 per- 
cent U.S. no. 1 quality), “defects average within tolerance.” 


5. All shipments of tomatoes arrived in Philadelphia at re- 
spondent’s place of business on or about October 23, 1975. 


6. One of these loads received USDA inspection on that date 
during unloading. The inspection certificate showed condition as 
follows: 


Average approximately 85% green and breakers, 15% 
turning and pink. Average 1% decay. Damage by sunken 
discolored areas generally occurring over shoulders 
average 4%. Damage by waxy blisters average 3%. 


7. Tomatoes from this load, and what respondent has desig- 
nated as tomatoes from the other seven loads, were inspected in 
respondent’s warehouse on November 2, 1975. The certificate 
showed decay ranging from 4 percent to 24 percent, the presence 
of gray mold rot, watery rot, virus mottling, waxy blisters and 
sunken discolored areas. 


8. On or about March 9, 1977, respondent paid complainant 
the net proceeds of its resale of the tomatoes, or $10,530.15 as an 
undisputed amount. 


9. A formal complaint was filed by complainant on or about 
April 19, 1976. 
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CONCLUSIONS 


The threshold problem is to determine the terms of the oral 
contract. Complainant maintains that the shipments were to be 
f.o.b. acceptance final; 7.e., without warranty of suitable shipping 
condition. Respondent denies this, but its answer is somewhat 
ambiguous as to the original intent of the parties. The report of 
investigation by USDA contains an unsigned letter from the bro- 
ker, Mr. Sheffield, to the effect that this particular transaction 
was straight f.o.b. Also, by deposition, complainant’s sales man- 
ager, R. S. Norman, has admitted that when he was notified of 
difficulties with the tomatoes, that he asked for the original in- 
spection certificates. If the contract were truly f.o.b. a.f. the des- 
tination inspection certificates would have been irrelevant. The 
weight of the evidence is to the effect that the contract was 
straight f.o.b., and we so conclude. As an incidental matter, re- 
spondent contends that under the contract it was to have “full 
market protection ;” but this does not enter into the case since no 
showing of market fluctuations were introduced into evidence as 
affecting the results of the resale. 


Shipping point inspection certificates showed no abnormal con- 
dition defects. The one load inspected at destination upon arrival 
on October 23, 1975, showed that it made good delivery. Respond- 
ent did not obtain inspections on the other seven loads at that time, 
so we must conclude that all seven loads of tomatoes made good 
delivery on arrival. 


Respondent’s answer is in the form of a general denial plus an 
affirmative defense to the effect that there was some delay after 
loading in obtaining origin inspections on all the loads. This is 
not a good defense because all shipments made apparent good ar- 
rival. Also, respondent offers a separate. defense that the tomatoes 
were not really in suitable shipping condition because of latent de- 
fects of field origin which appeared only after ripening. The re- 
port of investigation by USDA contains a plant pathologist’s re- 
port to the effect that some of the deterioration might be due to 
field defects, improper harvesting and/or careless handling. How- 
ever, this report is highly ambiguous and is prefaced with the 
statement that “(i)t is difficult to determine after a week or 10 
days in the ripening room, where to place the blame on various 
diseases and condition factors.” 


The investigation report also contains correspondence in which 
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respondent asserts that complainant’s sales manager, Mr. Nor- 
man, had agreed to obtain inspections during ripening, pre- 
sumedly looking to a price adjustment. MrM. Norman’s affidavit 
and deposition contradict this. His affidavit is nowhere opposed 
in the record by any evidence of equiivalent standing. We conclude 
that, at most, Mr. Norman agreed to a possible adjustment based 
on time of arival inspections. 


Respondent also alleges that it ordered not eight loads but only 
five loads of tomatoes. Obviously, since it accepted all eight loads, 
it is now responsible for payment for all eight. 

Respondent is liable for the full invoice price of $37,683.75, less 
the single payment of $10,530.15, for a net of $27,153.60. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $27,153.60, with interest thereon at 
8 percent per annum from December 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,129) 


In re ROMAR FARM PrRopuwctTs, INc. PACA Docket No. 2-4569. De- 
cided August 19, 1977. 


Answer — failure to file — admission of facts — Flagrant and repeated 
violations — failure to pay — Publication of facts 


Where respondent wilfully, flagrantly and repeated the Act as found here- 
in, the facts and circumstances of said violations shall be published. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the “Act”, instituted by a Complaint filed 
on April 5, 1977, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the Complaint that during the period 
June 1976 through September 1976, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 13 sellers, 44 lots 
of fruit and vegetables, all being perishable agricultural commodi- 
ties, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $24,262.60. 


A copy of the Complaint was served upon respondent on April 
11, 1977, which Complaint has not been answered. The time for fil- 
ing an Answer having run, and upon the motion of the complain- 
ant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Romar Farm Products, Inc., is a Pennsylvania 
corporation, whose address is 550 Cleveland Avenue, Chambers- 
burg, Pennsylvania 17201. 


Respondent is not licensed under the Act, but has operated a 
business subject to the licensing provisions of the Act during the 
period June 1976 through September 1976. 


38. As more fully set forth in paragraph 3 of the Complaint, 
during the period of June 1976 through September 1976, respond- 
ent purchased and accepted from 13 sellers in interstate and for- 
eign commerce 44 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment of the 
agreed purchase prices, in the total amount of $24,262.60. 
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CONCLUSIONS 


Respondent’s failure to make full payment with respect to the 
44 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes wilful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed wilful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 


This Order shall take effect on the 11th day after this Decision 
becomes final.* 


Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as pro- 
vided in Sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
§ 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


VACATION OF STAY ORDER — Supplemental order 


(No. 18,130) 


JOSEPH MERCURIO PRODUCE CORPORATION v. JOE BELSON. PACA 
Docket No. 2-4642. In order issued September 30, 1977, by 
Donald A. Campbell, Judicial Officer. 


*The Decision and Order became final October 13, 1977.—Ed. 
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DISMISSAL ~ SETTLEMENT BETWEEN PARTIES 
(No. 18,131) 


MOJONNIER AND SONS, INCORPORATED v. MIRSKI, ROGERS AND DUR- 
KIN, INCORPORATED. PACA Docket No. 2-4228. In order issued 
October 27, 1977, byDonald A. Campbell, Judicial Officer. 


REPARATION AWARDED ~— ADMISSION OF LIABILITY 
(No. 18,132) 


WESTSIDE PRODUCE COMPANY v. WILLIAM A. HALLQUIST, d/b/a 
PoOINT’Ss WEST PRODUCE DISTRIBUTORS. PACA Docket No. 
2-4767. Reparation of $1,013.00 with 8 percent interest from 
January 1, 1977, awarded complainant against respondent in 
order issued October 12, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,133) 


CASTRO & SON, INC. v. SALVATORE J. MANNINO, d/b/a P & M PRo- 
DUCE Co. PACA Docket No. 2-4739. Reparation of $9,239.62 
with 8 percent interest from February 1, 1977, awarded com- 
plainant against respondent in order issued October 31, 1977, 
by Donald A. Campbell, Judicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 18,134) 


CUSUMANO Bros. Co., INC. v. SIMEX INTERNATIONAL Foops, PACA 
Docket No. 2-4786. Reparation of $3,505.63 with 8 percent in- 
terest from March 1, 1977, awarded complainant against re- 
spondent in order issued October 19, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,135) 


EDGAR H. GRAFF, JR. v. PATRICK W. NESCI, d/b/a NESCI PRODUCE. 
PACA Docket No. 2-4785. Reparation of $675.46 with 8 per- 
cent interest from August 1, 1976, awarded complainant 
against respondent in order issued October 19, 1977, by 
Donald A. Campbell, Judicial Officer. 


4 

: (No. 18,136) 

n 

l 

, CALIFORNIA SPICE & VEGETABLE PRODUCTS, INC. v. S. & M FOoDs. 
PACA Docket No. 2-4790. Reparation of $1,740.00 with 8 per- 
cent interest from February 1, 1977, awarded complainant 
against respondent in order issued October 20, 1977, by Don- 
ald A. Campbell, Judicial Officer. 

)- (No. 18,137) 

12, 

1- 

7, MENDELSON-ZELLER Co., INC. v. JONES VALLEY PRODUCE Co., INC. 


PACA Docket No. 2-4787. Reparation of $6,207.60 with 8 
percent interest from August 1, 1977, awarded complainant 
against respondent in order issued October 20, 1977, by Don- 
ald A. Campbell, Judicial Officer. 
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(No. 18,138) 


RALPH SAMSEL COMPANY v, JONES VALLEY PRODUCE Co., INC. 
PACA Docket No. 2-4788. Reparation of $1,595.00 with 8 
percent interest from June 1, 1977, awarded complainant 
against respondent in order issued October 20, 1977, by Don- 
ald A. Campbell, Judicial Officer. 


(No. 18,189) 


JOHN LIVACICH PRODUCE, INC. a/t/a VISTA SALES v. GILBERTO R. 
SANTOS, d/b/a S & S Produce. PACA Docket No. 2-4768. 
Reparation of $2,999.00 with 8 percent interest from Septem- 
ber 1, 1976, awarded complainant against respondent in order 
issued October 27, 1977, by Donald A. Campbell, Judicial 
Officer. 
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